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DOE  AND  CONTRACTOR  LITIGATION  COSTS 


WEDNESDAY,  JULY  13,  1994 

House  of  Representatives, 
Committee  on  Energy  and  Commerce, 
Subcommittee  on  Oversight  and  Investigations, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:20  a.m.,  in  room 
2123,  Rayburn  House  Office  Building,  Hon.  John  D.  Dingell  (chair- 
man) presiding. 

Mr.  Dingell.  Good  morning.  The  subcommittee  will  come  to 
order. 

During  the  past  year,  Secretary  Hazel  O'Leary  has  fostered  a 
new  openness  and  a  new  confidence  at  the  Department  of  Energy. 
This  has  finally  begun  to  reveal  a  more  complete  picture  of  the  en- 
vironmental damage  and  the  health  effects  of  radiation  caused  by 
the  Nation's  nuclear  weapons  production  complex.  It  has  become 
clear  that  the  Department  of  Energy  and  the  contractors  who  ran 
the  plants  made  production  of  nuclear  weapons  their  top  priority. 
The  health  and  safety  of  workers  and  the  health  and  safety  of  resi- 
dents living  downwind  of  these  sites  and  in  the  general  environ- 
ment of  these  sites,  as  well  as  the  protection  of  the  people  there, 
came  in  a  distant  second.  Today's  hearing  addresses  waste  and 
abuse  in  the  Department's  responses  to  legal  challenges  involving 
health,  safety,  and  the  environmental  consequences  of  this  policy. 

The  Department  of  Energy  has  created  an  unfortunate  situation, 
in  which  the  taxpayers  wind  up  holding  the  bag.  The  blanket  in- 
demnification that  the  government  granted  to  its  contractor  em- 
ployees at  its  weapons  plants  now  binds  the  taxpayers  to  reimburse 
contractors  for  virtually  all  liability  resulting  from  the  most  egre- 
gious forms  of  misbehavior  by  the  contractors  and  everybody  else. 
As  a  result,  DOE  is  faced  with  a  dilemma  when  its  contractors  are 
sued  by  individuals  who  claim  that  they  are  injured  as  a  result  of 
living  near  or  working  at  weapons  plants.  The  American  taxpayers 
are  footing  the  bill  and  they  deserve  a  vigorous,  effectively  man- 
aged, and  efficiently  run  defense  against  any  claim  that  is  unjusti- 
fied. On  the  other  hand,  the  Department  often  is  not  in  a  position 
to  say  that  harm  has  not  been  done  to  individuals  working  in  and 
living  near  these  facilities. 

The  government  has  a  duty  to  be  just  to  its  people  in  all  ways. 
One  hopes  that  those  who  were  truly  injured  would  receive  fair 
compensation  for  their  injuries,  and  that  those  responsible  for 
those  injuries  would  also  receive  what  they  rightly  deserve. 

In  1989,  the  government  settled  a  lawsuit,  dubbed  Fernald  I,  at 
the  weapons  facility  outside  of  Cincinnati,  Ohio.  Immediately  after 
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the  settlement,  DOE  decided  to  allow  the  contractors  to  hire  their 
own  outside  law  firms  to  conduct  what  has  been  described  as  a 
"scorched  earth"  defense  against  class  action  suits  at  Femald  and 
six  other  bomb  complex  sites.  Rather  than  attempting  to  separate 
claims  with  merit  from  those  which  are  specious,  the  government 
unleashed  a  horde  of  lawyers  with  the  direction  to  win  at  all  costs. 
It  is  too  early  to  tell  if  they  will  win,  but  clearly  they  have  done 
it  at  all  costs  which  will  be  paid  by  the  taxpayers. 

The  DOE  further  set  out  and  created  the  stage  for  abuse  by  set- 
ting the  contractors  and  their  counsel  free  to  conduct  the  cases 
with  virtually  no  oversight,  no  guidance,  no  supervision,  and  no 
scrutiny.  The  DOE  did  not  impose  government  travel,  meal  and  en- 
tertainment restrictions — allowing  the  contractors  and  their  attor- 
neys to  charge  whatever  they  like.  The  DOE  did  not  even  get  copies 
of  the  attorneys'  bills. 

The  costs  for  outside  attorneys  for  a  3-year  period  were  reviewed 
by  the  subcommittee  staff  with  the  invaluable  help  of  Mr.  John  W. 
Toothman,  a  litigation  consultant  with  an  institution  called  The 
Devil's  Advocate.  His  review  and  expert  analysis  of  the  law  firm 
billings  will  be  forwarded  to  the  Department  of  Energy.  And  the 
committee  will  watch  how  it  is  that  the  Department  addresses 
those  analyses. 

Also,  the  GAO  has  reviewed  the  billings  of  9  major  DOE  contrac- 
tors and  16  outside  law  firms.  The  billings  of  one  contractor,  Na- 
tional Lead  of  Ohio,  and  its  outside  law  firm,  will  not  be  discussed 
today  in  view  of  the  current  trial  concerning  the  DOE's  Femald 
plant. 

These  reviews  showed  that  the  cases  were  over-staffed  and  re- 
sulted in  questionable  and  excessive  expenditures.  Firms  threw  in 
hordes  of  attorneys,  clerks,  and  even  summer  interns  into  these 
cases.  Overkill  would  not  describe  the  matter.  It  would  simply  be 
an  understatement.  This  was  a  lawyer's  delight.  We  saw  here  the 
lawyers  enjo3dng  the  services  of  a  cash  cow  without  limit  or  con- 
straint or  end. 

In  February  1992,  the  Hanford  case  involved  6  contractors,  12 
law  firms,  and  over  100  people.  Included  in  that  were  some  62  at- 
torneys, 25  of  whom  made  better  than  $200  an  hour  or  more.  The 
total  cost  to  the  government  for  activities  that  month  alone  were 
$421,500 — almost  a  half  million  dollars  for  that  1  month.  Over  the 
same  period  of  3  years,  Perkins  Coie,  a  firm  representing  Greneral 
Electric,  GE,  assigned  44  lawyers  to  the  case,  including  21  associ- 
ates and  22  partners  and  1  contract  attorney — 18  of  whom  charged 
over  $200  an  hour. 

Shea  &  Gardner,  representing  Rockwell,  assigned  31  attorneys  to 
the  Rocky  Flats  case.  Gibson,  Dunn  &  Crutcher,  representing  At- 
lantic Richfield  Hanford  Company,  ARHCO,  at  Hanford,  at  one 
point  or  another  assigned  64  people  to  the  case.  These  included  at 
least  26  lawyers,  5  of  whom  were  billing  at  over  $300  an  hour. 

The  law  firms  turned  administrative  services  into  major  profit 
centers.  Gibson,  Dunn  &  Crutcher  ran  up  a  bill  of  $175,000  for 
photocopying;  Kirkland  &  Ellis,  representing  Dow  at  Rocky  Flats, 
incurred  $90,000  for  photocopying;  and  Helsell,  Fetterman,  rep- 
resenting Rockwell  at  Hanford,  charged  $57,000. 


Firms  charged  as  much  as  a  $1.75  per  page  for  telefaxing.  Gib- 
son, Dunn  &  Crutcher  ran  up  a  bill  of  $49,000  over  3  years,  over 
half  of  which  was  for  in-house  faxing.  In  other  words,  the  firm 
made  a  profit  on  government  business  by  sending  faxes  to  itself. 

DOE  contractors,  outside  attorneys,  and  experts  lived  the  good 
life,  all  at  government  expense.  Meetings  and  trips  quickly  became 
convenient  excuses  for  first-class  airfare,  dinners  and  lunches  at 
fine  restaurants,  and  stays  at  luxury  hotels,  and  all  of  the  other 
good  things  that  everybody,  including  lawyers,  look  forward  to. 
Even  costs  for  liquor  were  paid  by  the  contractors  and  billed,  of 
course,  to  the  government. 

Four  attorneys  from  Kirkland  &  Ellis,  Shea  &  Gardner,  Perkins 
Coie,  Gibson,  Dunn  &  Crutcher  treated  themselves  to  a  $382  meal 
at  Lusardi's  in  New  York.  A  senior  attorney  for  Kirkland  &  Ellis 
stayed  overnight  at  the  Willard  Hotel  at  a  cost  of  $215  per  night 
on  many  occasions  when  he  visited  Washington,  DC. 

Contractors  who  were  supposed  to  oversee  law  firms'  expendi- 
tures became  the  beneficiaries  of  largesse.  Senior  partners  at  Per- 
kins Coie  would  take  a  senior  GE  official  out  to  eat  and  then  bill 
the  client's  account.  GE  in  turn  would  bill  the  government. 

Meals  at  $60  to  $80  per  person  were  routine  for  another  law 
firm's  attorneys  and  their  clients  at  GE.  These  included  such  cul- 
inary feasts  as  two  GE  attorneys  and  three  Perkins  Coie  attorneys 
billing  $448  dinners  at  Ray's  Boathouse  in  Seattle.  Two  Perkins 
Coie  attorneys  and  an  expert  witness  billed  $201  for  dinner  at  the 
Bombay  Club  in  Washington,  DC,  three  GE  employees  and  four 
Perkins  Coie  attorneys  billed  $538  for  dinner  at  McCormick  and 
Schmick's  in  Seattle,  Washington. 

Experts  and  consultants  were  brought  into  the  cases  with  little 
regard  for  the  cost.  One  expert  and  his  firm  have  received  over 
$800,000  in  fees  from  Kirkland  &  Ellis  between  October  1990  and 
January  1994.  A  GE/Perkins  Coie  consultant  received  $279,000  in 
slightly  over  2  years.  An  expert  for  Kirkland  &  Ellis  charged  his 
rate  of  $250  per  hour  even  when  traveling  and  eating.  Thus,  the 
government  ended  up  paying  thousands  of  dollars  for  very  few 
hours  of  real  consulting  and  for  a  very  small  benefit  to  the  tax- 
payers. 

Some  experts  hired  by  the  law  firms  are  scientists  whose  ques- 
tionable human  radiation  experimentation  activities  are  currently 
being  investigated  by  the  Department  of  Energy.  They,  of  course, 
are  now  useless  as  witnesses  in  court  proceedings  because  of  ques- 
tions which  would  be  asked  them  about  previous  activities. 

The  government  even  paid  to  use  its  own  scientists  as  experts. 
Scientists  who  are  contractor  employees  of  DOE  labs  at  Lawrence 
Livermore  and  Brookhaven,  amongst  others,  while  already  being 
paid  by  the  government  at  the  laboratories,  have  also  contracted 
out  at  lucrative  fees  to  these  same  law  firms  as  expert  witnesses. 

During  the  subcommittee  staffs  review,  questionable  items  were 
also  found  hidden  under  miscellaneous  costs,  which  is  always  a 
nice  place  for  the  subcommittee  to  look,  including  memberships  in 
local  activist  groups,  or  downwinders,  who  are  associated  with  the 
plaintiffs.  In  other  words,  ARHCO  attorneys  had  their  secretaries, 
whose  names  would  not  be  recognizable,  infiltrate  these  groups  at 
the  expense  of  the  taxpayers. 


In  another  example,  GE  had  paid  over  $37,000  to  a  local  public 
relations  firm  in  Seattle.  Ironically,  DOE  not  only  paid  the  firm  to 
read  news  clips,  but  they  also  did  background  investigations  on, 
guess  who,  the  staff  of  Secretary  O'Leary.  One  firm  memorandum 
questions  whether  O'Lear/s  staff  could  be  in  collusion  with  the 
down  winders. 

This  Sony  record  of  waste  and  abuse  reminds  me  of  John 
Jamdyce's  description  of  the  chancery  case  Jamdyce  and  Jamdyce 
in  Charles  Dickens'  "Bleak  House."  Those  who  remember  Dickens 
will  remember  that  this  was  a  wonderful  piece  of  satire  on  the 
practice  of  law  in  Britain,  and  it  involved  the  way  that  a  lawsuit 
could  be  made  a  lucrative  undertaking  on  behalf  of  the  law  firm. 

It  also  tells  us  of  a  story  where  a  young  attorney  came  in  and 
concluded  that  lawsuit  and  was,  of  course,  fired  for  his  disloyalty 
to  the  firm  and  for  having  terminated  what  had  been  the  mainstay 
of  income  of  that  particular  firm. 

The  quote  is  an  interesting  one.  It  says  this,  and  this  is  John 
Jamdyce  saying  this:  "The  lawyers  have  twisted  it  into  such  a 
state  of  bedevilment  that  the  original  merits  of  the  case  have  long 
disappeared  from  the  face  of  the  earth.... It's  about  nothing  but 
costs,  now.  We  are  always  appearing,  and  disappearing,  and  swear- 
ing, and  interrogating,  and  filing,  and  cross-filing,  and  arguing,  and 
sealing,  and  motioning,  and  referring,  and  reporting,  and  revolving 
about  the  Lord  Chancellor  and  all  his  satellites,  and  equitably 
waltzing  ourselves  off  to  dusty  death,  about  costs.  That  is  the  great 
question.  All  the  rest,  by  some  extraordinary  means,  has  melted 
away." 

This  cannot  be  tolerated.  Today  we  will  hear  first  from  the  Gen- 
eral Accounting  Office,  to  whom  we  express  our  thanks  for  their 
most  valuable  help.  Then  we  will  hear  from  Mr.  Robert  R. 
Nordhaus,  the  DOE  General  Counsel,  a  graduate  of  this  institu- 
tion, an  old  friend  and  a  fine  attorney  for  whom  I  have  great  affec- 
tion and  respect.  It  appears  that  Mr.  Nordhaus  is  attempting  to  get 
this  bizarre  situation  under  control.  He  will  have  a  difficult  task 
in  which  he  can  look  forward  to  the  continued  assistance  of  the 
subcommittee  in  his  valiant  effort. 

The  Chair  now  recognizes  the  distinguished  gentleman  from  Col- 
orado, Mr.  Schaefer,  for  such  opening  statement  as  he  chooses  to 
make. 

Mr.  Schaefer.  Thank  you,  Mr.  Chairman. 

Today  the  subcommittee  examines  the  Department  of  Energy's 
management  of  legal  costs  incurred  by  management  and  operation 
contractors  in  defending  class  action  lawsuits  brought  by  residents 
located  around  DOE  defense  nuclear  facilities. 

The  Department  of  Energy  has  been  paying  over  $30  million  a 
year  to  reimburse  such  contractors,  a  not  inconsiderable  expense. 
I  commend  you,  Mr.  Chairman,  for  your  diligence  and  leadership 
in  inquiring  whether  taxpayers  are  receiving  a  fair  value  for  this 
money. 

Since  their  beginning  in  World  War  II,  the  defense  nuclear  facili- 
ties have  been  run  by  management  and  operation  contractors 
under  very  broad  indemnification  agreements  with  the  Department 
of  Energy  and  its  predecessor  agencies.  When  class  action  lawsuits 
were  filed  against  the  contractors  that  had  operated  a  number  of 


defense  nuclear  facilities,  the  contractors  tendered  the  defense  to 
DOE,  pursuant  to  these  indemnification  agreements. 

Rather  than  defend  the  actions  themselves,  DOE  decided  to  have 
the  contractors  defend  them  and  to  reimburse  the  contractors  for 
the  costs  of  this  legal  defense.  I  am  interested  in  learning  the  basis 
for  that  particular  decision,  since  it  is  likely,  although  not  certain, 
that  DOE  will  bear  the  ultimate  financial  liability  for  these  actions. 

Beyond  exploring  the  basis  for  DOE's  decision  to  have  contrac- 
tors and  their  counsel  defend  the  class  actions,  the  subcommittee 
should  inquire  how  DOE  has  sought  to  manage  the  contractors' 
legal  costs,  which  they  are  passing  through  to  DOE. 

The  law  firms  defending  the  contractors  have  little  incentive  to 
control  costs,  since  their  immediate  clients,  the  contractors,  are  not 
pajdng  the  bills.  For  similar  reasons,  the  contractors  have  little  in- 
centive to  be  cost  conscious.  Without  careful  management,  these 
cases  risk  becoming  billing  sinks  into  which  otherwise  unrecover- 
able time  can  be  poured. 

I  do  not  mean  to  suggest  that  the  law  firms  representing  DOE 
contractors  do  not  deserve  to  be  fairly  compensated  for  their  serv- 
ices. The  cost  of  litigation  and  legal  representation  these  days  is  ex- 
tremely high,  and  anyone  thinking  otherwise  need  only  ask  the 
President  and  Mrs.  Clinton.  But  the  government  is  entitled  to  a 
fair  return  for  its  litigation  and  legal  costs,  and  it  is  entirely  appro- 
priate to  examine  whether  DOE  is  adequately  protecting  the  tax- 
payers' interests. 

Again,  Mr.  Chairman,  I  commend  you  for  holding  this  hearing 
and  certainly  look  forward  to  hearing  the  witnesses. 

Mr.  DiNGELL.  The  time  of  the  gentleman  has  expired.  The  Chair 
recognizes  my  good  friend  from  Oregon,  Mr.  Wyden. 

Mr.  Wyden.  Thank  you,  very  much,  Mr.  Chairman.  I  want  to 
commend  you  for  an  extremely  important  inquiry  of  great  impor- 
tance to  my  constituents  at  home  in  Oregon,  because  so  many  of 
these  rip-offs  do  involve  the  Hanford  facility,  which  is  located  right 
next  to  the  Columbia  River,  which  is  our  lifeblood. 

Mr.  Chairman,  it  seems  to  me  what  you  and  our  investigators 
have  pointed  out  is  that  the  Department  of  Energy,  to  some  extent, 
seems  to  be  running  a  lawyers  full  emplojonent  program,  a  kind  of 
WPA  program  for  attorneys.  And  while  these  practices  seem  to  be 
prevalent  at  a  lot  of  facilities,  it  seems  that  the  behavior  has  been 
particularly  outlandish  at  the  Hanford  facility. 

Excessive  and  abusive  billing  practices,  compounded  one  on  top 
of  the  other,  as  Hanford  contractors  retain  multiple  law  firms,  that 
each  had  dozens  of  attorneys  assigned  to  the  case.  This  orgy  of 
overlawyering  was  essentially  compounded  through  an  arrange- 
ment of  systematic  surcharging  where  the  taxpayers  were  hit  extra 
for  copying,  faxing,  and  other  administrative  services. 

I  think  what  is  particularly  tragic  about  all  this  is  the  Depart- 
ment of  Energy  employees  traveling  on  official  business  would  not 
be  able  to  charge  the  government  for  these  kinds  of  expenses,  so 
the  obvious  question  for  us  today  is  why  were  the  contractors  and 
the  contractor  lawyers  allowed  to  do  so? 

I  believe  that  the  record  is  going  to  show  that  the  Department 
of  Energy's  total  failure  to  exercise  its  responsibilities  to  oversee 
contractor  legal  expenses  allowed,  and  perhaps  even  invited,  these 


kinds  of  abusive  practices  to  occur.  In  numerous  instances  the  De- 
partment of  Energy  essentially  rubber  stamped  the  contractors' 
legal  bills  or  even  failed  to  review  them  at  all. 

Now,  I  think,  Mr.  Chairman,  taxpayers  are  going  to  be  angered 
by  the  evidence  you  have  uncovered,  but,  frankly,  I  am  not  particu- 
larly surprised  by  it.  My  own  investigations  into  Hanford's  budget 
for  public  relations  and  communications  have  uncovered  similar  ex- 
amples of  waste  and  abuse  of  taxpayer  money,  such  as  contractors 
who  pass  on  improper  costs  to  the  government,  bill  the  government 
for  overhead  and  extremely  outlandish  overhead  expenses,  and  pad 
their  expense  accounts. 

For  example,  last  July  I  requested  a  number  of  documents  from 
the  Department  of  Energy,  including  the  Westinghouse  Hanford 
company's  communications  budget.  I  requested  this  information  be- 
cause of  my  concern  that  millions  of  taxpayer  dollars  are  being 
spent  on  these  activities  without  an  adequate  degree  of  scrutiny. 

It  took  about  10  months  of  repeated  contacts  with  the  Energy 
Department  to  receive  a  copy  of  the  communications  budget.  When 
I  finally  received  a  response  to  my  request,  all  the  dollar  amounts 
had  been  deleted  and,  as  you  can  see,  Mr.  Chairman,  this  is  still 
the  way  they  do  business  over  there  at  the  Department  of  Energy 
with  essentially  much  of  the  information  that  taxpayers  ought  to 
have  essentially  deleted  and  a  lot  of  white  space,  and  I  would  ask, 
Mr.  Chairman,  with  your  indulgence,  to  have  this  document  in- 
cluded in  the  record. 

Mr.  DiNGELL.  Without  objection,  so  ordered. 

[Testimony  resumes  on  p.  17.] 

[The  following  information  was  received:] 
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CHAiAMAN 
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JOINT  ECQMOMrC  COMMtTIEE 


July  1,  1993 

Secretary  of  Energy  Kazel  O'Leary 
United  States  Deparcmer.t  of  Energy 
100  Ir.depender.ee  Avenue  SW 
Washington,  D . C.   20585 

:;ear  Secrstary  C'Lsary: 

AS  budcst  req-jests  for  Environmental  Restortition  and  Waste 
Management  (E.^iWM)  at  the  Hanford  Nuclear  Xeser-zaticn  mount,  and  delays 
follow,  I  have  grown  increasingly  concerned  that  we  must  ensure  the 
greatest  efficiency  and  product  for  each  dollar  spent  by  the  Department 
from  the  EHi'.VM  account. 

Towards  that  end,  I  believe  we  muse  give  greater  scrutiny  to  the 
expenditures  of  the  ERiWM  funds  by  the  Department's  M&O  contractors, 
including  the  Westinghouse  Hanford  Company  (WHO  for  the  Hanford  Nuclear 
Reservation.  I  request  ycur  assistance  in  providing  nry  office  analysis 
of  the  Richland  Field  Office  and  Westinghouse  Hanford  Company's  costs  in 
imple-T.enting  the  Kanford  Federal  Facility  Agreement  and  Consent  Order 
(Tri-Party  Kanford  Clean-up  Agreement!,  including  those  cost  analysis 
done  by  the  U.S.  Army  Corps  of  Engineers,  the  U.S.  Environmental 
Protection  Agency  and  the  Washington  Department  of  Ecology.  As  I 
understand  that  final  reports  may  have  omitted  some  of  the  raw  data  on 
costs  incurred  or  data  comparing  whC  costs  with  private  sector  costs. 
Therefore,  I  would  appreciate  any  drafts  of  these  proposals  that  were 
reviewed  by  USDOE-RL  or  WdC. 

Attached  are  three  sets  of  information  requests  relating  to 
different  categories  of  cost  incurred  by  WHC.  I  would  appreciate 
responses  to  the  enclosed  requests,  and  the  requested  documents  and/or 
budget  analyses,  and  audits  within  3  weeks  if  possible.  I  believe  all 
of  the  data  and  documents  should  be  readily  available  from  Headquarters 
or  USDOE-RL.  If  any  of  the  requested  data  does  not  exist,  please 
explain  or  provide  summaries . 

Thank  you  for  your  assistance  on  this  important  matter. 


Sincerely, 


RON  WYDEN 

Member  of  'Congress 


■rais  STATIONCRT  PmNTTO  ON  '«■£«  M*DE  Of  HECCLEO  fiBEBS 
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A.     i.  Please  provide  all  records  (including  budget, 
worlcplans,  workplan  budgets,  accounting  reviews,  expense  reports, 
project  reports,  audits,  contract  performance  reviews,  meeting 
notes  or  minutes,  letters,  etc.)  relating  to  "indirect  funded 
work",  "unallocated  overhead"  or  similar  expenditures  which  are 
not  identified  in  fiscal  year  project  work  plans  in  Weatinghouse 
Hanford  Co.  budgets  from  DOE/RL  for  1990  through  the  present, 
including  any  minutes,  reports,  or  reviews  by  contract 
performance  evaluation  board,  self -assessments,  etc. 

ii.  Please  provide  the  basis  for  the  findings  in  the  DOE-RL 
Performance  Evaluation  Board  Report  for  Westinghouse  Hanford  Co. 
for  the  period  ending  September  30,  1992,  that  a  significant 
amount  of  indirect  funded  work  was  not  accounted  for  by  WHC  in 
the  FYMP's  and  relating  to  overallocation  to  the  indirect 
accounts  for  FY  1993. 

iii.  Please  provide  an  explanation  and  accounting  for  all 
funds  expended  and  work  performed  from  FY  1990  through  the 
present  from  indirect  accounts. 

B.  Please  provide  the  following  relating  to  Westinghouse  Hanford 
Co.  contract  performance: 

1 .  All  Performance  Evaluations  by  DOE/RL  cind 
determinations  of  fees  and  bonuses  from  the  start  of  FY 
1989  through  the  present. 

2.  All  self -assessments  submitted  for  purposes  of 
DOE/RL  performance  evaluation  and  determination  of  fee 
awards  for  the  same  period. 

3 .  Please  provide  the  formulas  for  rating  Westinghouse 
performance  over  this  period  for  each  six  month 
evaluation  and  a  chart  showing  the  award  fee, 
percentage  of  total  potential  award  given  and  rating 
for  each  period. 


2. 

A.  Please  provide  all  records  (including,  but  noc  limited  to, 
phone  Iocs,  notes,  meeting  notes,  correspondence,  agreements, 
contracts,  subcontracts,  requests  for  proposals,  grants,  bids, 
work  plans,  work:  scopes,  etc.)  relating  to  DCS/RL  and  any  DOE/RL 
contractor  or  subcontractor  contacts  with  KOIN-T^/  and  any 
affiliate  of  KOIN-TV,  including  video  production  services 
(including,  but  not  limited  to,  MIRA  Productions) . 

B.  Please  provide  a  full  response  to  the  following: 

i.  Has  USDCE  or  any  Kanfcrd  contractor  or  subcontractor 
conducted  any  business  or  discussed  any  contracts  or 
potential  work  with  any  affiliate  or  subsidiary  of 
K.OIN-TV-,  including  Mr?_A  Productions? 

-If  yes,  please  provide  dates  cf  contacts  and  a 
full  description,  along  with  any  agreements,  scopes  of 
work  (or  proposals) . 

ii.  Did  any  contractor  personnel  or  USDOE  personnel 
contact  KOIN-TV  management,  including  news  department 
or  editors,  regarding  inter-ziewg  or  other  reporting 
done  by  KOIN-TV' 3  Rick  Metsger  or  Eric  Mason? 

-If  yes,  please  provide  complete  details. 

iii.  Did  any  DOE/Richland  or  contractor  management 
direct  staff  or  contractors  prepare  a  public 
informaticn  or  public  relations  campaign  in  response  to 
issues  aired  by  XGIN-TV  or  in  a  July  1992  Oregonian 
aeries  about  Hanford  (including  regarding  liquid  waste 
discharges,  impacts  on  the  Columbia  River, 
whistleblowers,  High- Level  Nuclear  Waste  tank 
dangers /leaks)  and  did  any  of  the  above  contact  the 
Oregonian  to  influence  the  coverage  of  Hanford? 

-Please  provide  all  relevant  memos,  meeting  notes, 
contracts,  work  scopes,  work  products,  etc.  (including 
any  directives,  oral  or  in  writing,  issued  to  improve 
either  DCE/RL  or  WHC's  image  in  response  to  perceived 
negative  coverage  of  Kanford  from  June  1992  to  the 
present) . 
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A.  Please  provide  a  full  dsscripcion  and  budgets  for  all 
DOE/RL, contractor  and  subcontractor  "corranunications" ,  "education" 
"public  relations",  video  production,  "legislative  liaison  or 
education",  media  advice  or  contact  activities  for  fiscal  years 
1992  and  1993. 

i.  Please  include  all  subcontracts,  purchase  orders, 
and  work  descriptions  for  all  public  relations, 
legislative  liaison,  media  advice,  community  leader 
contacts,  community  forums  (  including,  "Women's 
Forums"  or  forums  relating  to  "local  control  of 
rivers")  and  related  work  for  fiscal  vears  1989  through 
199  3. 

-  Please  fully  explain  and  provide  expense 
statements  and  work  scopes  for  all  "PO  CONTRACTS", 
"MISC  PUliCKASS",  "TRAVEL  AND  LIVI",  "LOCAL  MTGS  AN", 
"PNL",  "MPS.",  "INFO  SERVICES".  "UNDIST  BUDGET"  line 
items  Cor  WHC  budgets  during  this  time  period. 

ii.  Please  provide  a  full  description  and  budget, 
including  project  budgets  and  personnel  job 
descriptions  and  qualifications,  of  any  work  done  by 
Westinghouse  Hanford  Co. 'a  "special  projects"  unit  of 
division  for  fiscal  years  1989  -1993. 

iii.  For  the  above  items,  please  detail  hourly  rates 
charged  for  services  and  qualifications  of  persons 
providing  such  services  under  contract  to  WHC  or  PNL. 
Where  personnel  of  a  subcontractor  are  considered 
uniquely  qualified  to  provide  such  a  service,  please 
disclose  the  name,  qualifications  and  hourly  or  other 
rate  charged. 

iv.   Please  provide  all  "vouchers"  for  reimbursement 
under  purchase  orders  for  "Mosey/Hunt"  and  other 
relevant  subcontractors  for  FY  1992. 

v.  For  each  budget  line  item,  contract,  subcontract, 
work  order  or  purchase  order  identified  in  the  aJaove 
items,  please  identify  whether  this  work  is  funded  from 
Environmental  Restoration  and  Waste  Management  account 
funds  and  whether  work  is  accounted  for  as  Tri- Party 
Agreement  support  coats. 
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Department  of  Energy 

Washington.  DC  20585 


The  Honorable  Ron  Wyden 

U.S.  House  of  Representatives 

Washington,  D.C.  20515-3703 

Dear  Congressman  Wyden: 

In  connection  with  my  March  7,  1994  letter  to  you,  I  am  providing  you  the 
balance  of  documents  requested  in  your  July  1,  1993,  letter  to  Secretary 
O'Leary  on  the  Department  of  Energy  (DOE)  Richland  Operations  Office's  and 
Westinghouse  Hanford  Company's  (WHC)  costs  in  implementing  the  Hanford  Federal 
Facility  Agreement  and  Consent  Order. 

Some  of  the  enclosed  documents  contain  "confidential  proprietary"  information 
and  have  been  deleted  accordingly  as  explained  below.  An  inventory  listing 
documents  that  we  have  sent  you  in  the  past  is  enclosed.  We  are  also 
forwarding  you  documents,  including  press  releases,  site  tour  agendas  and 
responses  to  your  written  questions,  which,  upon  further  review,  do  not 
contain  proprietary  information.   I  regret  any  inconvenience  our  withholding 
this  information  may  have  caused  you.   I  will  ensure  that  any  future  request 
from  the  Environmental  Management  program  is  responded  to  in  a  timely  and 
responsible  fashion. 

As  you  know,  the  Freedom  of  Information  Act  (FOIA)  does  not  apply  to 
Congressional  Committees  and  their  Chairman  when  requesting  documents 
concerning  Departmental  activities.  However,  the  FOIA  applies  to  members  of 
the  public,  including  Members  of  Congress,  when  requesting  certain  documents 
from  the  Department.  Therefore,  since  you  requested  these  documents  in  your 
capacity  as  a  Member  of  Congress,  portions  of  the  enclosed  documents  have  been 
deleted  pursuant  to  Exemption  4  of  the  FOIA,  5  U.S.C.  552(b)(4). 

Exemption  4  protects  "trade  secrets  and  commercial  or  financial  information 
obtained  from  a  person  and  privileged  or  confidential."  Information  submitted 
by  a  person  is  "confidential"  for  purposes  of  Exemption  4  if  disclosure  is 
likely  to  either:   (1)  impair  the  Government's  ability  to  obtain  necessary 
information  in  the  future,  or  (2)  cause  substantial  harm  to  the  competitive 
position  from  whom  the  information  is  obtained. 

The  information  withheld  from  the  documents  pursuant  to  Exemption  4  provides 
detailed  cost  data  and  identifies  subcontractors  and  key  personnel  of  those 
subcontractors.  Disclosure  of  the  cost  information  would  disclose  the 
submitters'  plan  for  remuneration  of  its  employees,  methods  of  allocating 
costs,  indirect  structures,  allocation  of  resources  and  insight  into  their 
approach  to  the  work,  and  profit  margins.  Release  of  the  identity  of  the 
subcontractors  that  the  submitters'  had  employed  or  proposed  to  employ  would 
reveal  a  private  business  relationship  and  permit  competitors  to  obtain 
valuable  insight  into  how  the  submitter's  view  the  resources  available  from 
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Disclosure  of  key  personnel  also  would  provide  competitors  with  a  significant 
opportunity  to  proselytize  personnel  and  result  in  (1)  depriving  the  companies 
of  the  talent  of  such  persons;  and  (2)  providing  a  source  of  corporate 
intelligence  about  company  plans,  methods,  structure,  clients,  and  other 
confidential  business  information. 

For  these  reasons,  the  information  has  been  deleted  pursuant  to  Exemption  4 
because  the  disclosure  could  cause  the  submitter  substantial  competitive  harm. 

We  understand  that  you  may  request,  at  a  later  date,  undeleted  versions  of  the 
enclosed  proprietary  documents  in  your  capacity  as  Chairman  of  the  Committee 
on  Small  Business,  Subcommittee  on  Business  Opportunity  and  Technology.  We 
will  readily  comply  with  such  request. 

I  would  like  thank  your  staff,  in  particular  Joshua  Sheinkman,  for  their 
assistance.  Your  understanding  in  this  matter  is  appreciated. 


Sincerel 


Thomas  P.  Crumbly      / 
Assistant  Secretary  for 
Environmental  Management 


Enclosures 
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(Provided  3/7/94,  Crumbly  to  Wyden) 

DATA  REQUEST 
INVENTORY  MARCH  1.  1994 


RFPORTS  AND  EVALUATIONS: 


'Cost  and  Evalustlon  Project:     U.S.  Department  of  Energy-Hanford  Site' 

Washington  State  Department  of  Ecology  and  U.S.  Environmental 
Protection  Agency,  October  1990. 

'Cost  and  Evaluation  Project:      Section  2,   U.S.   Department  of  Energy- 
Hanford  Site'   Richland.  Washington,  EPA,  October  1990. 

'Environmental  Restoration  and  Waste  Management  Program  -  Final  Report,' 

Interagency  Review  of  the  Department  of  Energy,  April  29,  1992. 

'Hanford  Site  Environmental  Restoration  Cost  Analysis  and  Reviev' :      U.S. 

Army  Corps  of  Engineers,  North  Pacific  Division,  Hanford  Support  Tean, 
June  29.  1990. 

'Response  to  the  EPA  Cost  Evaluation':     Department  of  Energy,  Richland, 
Washington,  U.S.  Environmental  Protection  Agency/State  of  Washington 
Department  of  Ecology  Cost  Revlew/U.S.  Army  Corps  of  Engineers  Cost 
Review,  August  12,  1992. 

'Responses  and  Findings  and  Recommendations' :      U.S.  Department  Of 
Energy,  Richland,  Washington,  Final  Report  Issued  August  14,  1992 

'Review  of  Selected  FY-199i  Budget  Estimates  for  the  Environmental 
Restoration  and  Waste  Management  Program,   DOE.   Richland  Field  Office, 
Washington.'    Report  to  the  Assistant  Secretary  for  Environmental 
Restoration  and  Waste  Management,  DOE,  Final  Report  August  14,  1992. 

'Responses   to  U.S.   Army  Corps  of  Engineers    (USACE)  Cost  Review,   June 

1992.    Typed  on  December  23,  1992 

'Review  of  Selected  FY-9i  Ads  from  Environmental  Restoration  and  Waste 
Management  Program  at  DOE'S  Hanford  Site':      U.S.   Army  CorpS  of 

Engineers,  North  Pacific  Division,  June  30,  1992. 

'Supplemental  Report  on  Cost  Estimates' :      Department  Of  the  Army,  U.S. 

Army  Corps  of  Engineers,  Report  to  the  Associate  Director  for  Natural 
Resources,  Energy  and  Science,  Office  of  Management  and  Budget.    April 
29,   1992. 

'Supplemental  Report  on  Cost  Estimates':      Department  Of  the  Army,  U.S. 

Army  Corps  of  Engineers,  Report  to  the  Associate  Director  for  Natural 
Resources,  Energy  and  Science,  Office  of  Management  and  Budget.     March 
2,  1992. 
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**   Hard)  17.  1992 

To  Assistant  Managers  for  Envlrorunental  Management.  Review  and  Comnent  on  the 
Draft  Interagency  Review  Group  Report  and  the  Draft  Corps  of  Engineers  Report. 
Signed  By  Dotti  Vhitt  for  Janes  E.  Dieckhoner. 

*♦   March  19.  1992 

To  Ell  B.  Bronsteln.  Director,  Financial  Management  and  Policy  Division,  En- 
13,  HQ.  Connents  on  the  Draft  Interagency  Group  and  U.S.  Army  Corps  of 
Engineers  (CORPS)  Reports. 
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(Provided  9/21/93  Peannan  to  Wyden) 
CONGRESSIONAL  REQUEST  FROH  CONGRESSMAN  WYDEN 


AnACHHENT  1  -  PARAGRAPH  2  -  B.l 

DATE 

TO 

FROM 

CONT.  # 

6/4/93 

T.M. 
WHC 

Anderson 

Wagoner 

DE-AC06-87RL10930  -  Evaluation 
Period  Ending  3/31/93 

12/4/92 

T.M. 

Anderson 

Wagoner 

DE-AC06-87RL10930  -  Evaluation 
Period  Ending  9/30/92 

7/2/92 

T.M. 

Anderson 

Wagoner 

DE-AC06-87RL10930  -  Evaluation 
Period  Ending  3/31/92 

12/17/91 

T.M. 

Anderson 

Wagoner 

DE-AC06-87RL10930  -  Evaluation 
Period  Ending  9/30/91 

5/7/91 

T.M. 

Anderson 

Wagoner 

DE-AC06-87RL10930  -  Evaluation 
Period  Ending  3/31/91 

12/11/90 

R.C. 

Nichols 

Wagoner 

DE-AC06-87RL10930  -  Evaluation 
Period  Ending  9/30/90 

6/12/90 

R.C. 

Nichols 

Lawrence 

DE-AC06-87RL10930  -  Evaluation 
Period  Ending  3/31/90 

12/22/89 

J.E. 

Nolan 

Lawrence 

DE-AC06-87RL10930  -  Evaluation 
Period  Ending  9/30/93 

5/22/89 

J.E. 

Nolan 

Lawrence 

DE-AC06-87RL10930  -  Evaluation 
Period  Ending  3/31/89 

AHACHMENT  1  - 

PARAGRAPH  B.2 

5/S/93 

J.D. 

Wagoner 

Anderson 

DE-AC06-87RL10930  -  Period  11 

10/2/92 

J.D. 

Wagoner 

Anderson 

0E-AC06-87RL10930  -  Period  10 

4/3/92 

J.D. 

Wagoner 

Anderson 

DE-AC06-87RL10930  -  Period  9 

10/4/91 

J.D. 

Wagoner 

Anderson 

0E-AC06-87RL10930  -  Period  8 

4/5/91 

J.D. 

Wagoner 

Anderson 

DE-AC06-87RL10930  -  Period  7 

10/5/90 

J.D. 

Wagoner 

Anderson 

0E-AC05-87R1 10930  -  Period  6 

4/5/90 

M.J. 

Lawrence 

Nolan 

DE-AC06-87RL10930  -  Period  5 

10/5/89 

M.J. 

Lawrence 

Nolan 

DE-AC06-87RL10930  -  Period  4 

5/5/89 

M.J. 

Lawrence 

Nolan 

DE-AC06-87RL10930  -  Period  3 

4/4/89 

M.J. 

Lawrence 

Nolan 

DE-AC06-87RL10930  -  Period  3 

AHACHMENT  1  - 

PARAGRAPH  8.3 

1. 

History  o 

2. 

Award  fee 

3. 

Award  Fee 

4. 

Award  Fee 

5. 

Award  Fee 

6. 

Award  Fee 

7. 

Award  Fee 

8. 

Award  Fee 

9. 

Award  Fee 

10. 

Award  Fee 

f  Westinghouse  Hanford  Company  Award  Fee 
Performance  Evaluation  Plan  10/1/93  -  3/31/93 
Performance  Evaluation  Plan  4/1/92  -  9/30/92 
Determination  Plan  10/1/91  -  3/31/92 
Determination  Plan  4/1/91  -  9/30/91 
Determination  Plan  10/1/90  -  3/31/91 
Determination  Plan  3/7/90 
Determination  Plan  9/11/89 
Determination  Plan  5/11/89 
Evaluation  Plan  10/1/88  -  3/31/89 
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Department  ot  gtityt^yj 


9  1  iciq4 


OVEiiSIGfir  AND  I.SVESriGAT:ONS 


The  Honorable  John  D.  Dingell 
Chairman,  Subcommittee  on 

Oversight  and  Investigations 
Conmittee  on  Energy  and  Commerce 
U.S.  House  of  Representatives 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 


I  understand  that  during  the  Subcommittee  on  Oversight  and  Investigations 
July  13,  1994  hearing.  Congressman  Ron  Wyden  raised  some  concerns  with 
John  Wagoner,  Manager,  Department  of  Energy  Richland  Field  Office. 
Congressman  Wyden  had  requested  information  from  the  Department  on 
July  1,  1993,  about  certain  categories  of  cost  incurred  by  Westinghouse 
Corporation,  the  Management  and  Operations  contractor  for  the  Hanford  site. 

I  have  enclosed  the  requested  documents,  which  previously  contained 
substantial  redactions  when  we  provided  them  to  Congressman  Wyden  earlier  this 
year.  In  conjunction  with  the  Richland  Operations  Office,  we  have  reviewed 
the  information  withheld  from  Congressman  Wyden  and  agree  that  some  of  that 
information  may  be  released.  However,  information  that  is  confidential 
business  information  or  identifies  individuals  remains  exempt  from  public 
disclosure  and  is  highlighted  in  the  documents.  Disclosure  of  this 
information  could  cause  substantial  competitive  harm  to  the  submitter  of  the 
information  or  constitute  an  unwarranted  invasion  of  the  privacy  of 
individuals.  We  request,  therefore,  that  special  care  be  taken  to  protect  the 
confidentiality  of  these  records  and  that  you  consult  with  the  Department 
prior  to  making  any  decision  regarding  disclosure. 

If  you  have  any  questions  regarding  this  information,  please  do  not  hesitate 
to  contact  Joyce  Brady,  Office  of  Congressional  and  ^Intergovernmental  Affairs 
at  (202)  586-2770. 


1(1,  Thomas  P.  Grjumbly 

Assistant  Secretary  for 
Environmental  Management 


Pnnied  Mnffi  soy  <nk  on  recycled  paper 
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Mr.  Wyden.  Mr.  Chairman,  let  me- 


Mr.  DiNGELL,  I  would  direct  the  staff  also  be  instructed  to  make 
the  necessary  insertions  of  other  documents  into  the  record  as  nec- 
essary. 

Mr.  Wyden.  Mr.  Chairman,  let  me  conclude  by  sa5dng  that  the 
Hanford  communication  budget  contains  information  that  the  pub- 
lic and  the  Congress  have  a  right  to  see.  The  Energy  Department's 
withholding  of  this  information  not  only  raises  serious  questions 
about  a  possible  violation  of  the  Freedom  of  Information  Act  but  it 
also  flies  in  the  face  of  the  openness  initiative  at  the  department 
to  provide  greater  public  disclosure  about  the  department's  activi- 
ties. 

I  am  of  the  view  that  Secretary  O'Leary  is  working  very  hard 
and  very  conscientiously  to  turn  the  department  around,  but  the 
message  in  my  view  is  not  getting  out  to  the  bureaucrats  and  the 
contractors  at  Hanford. 

So  the  work  that  you  are  doing  today,  Mr.  Chairman,  to  examine 
legal  expenses  is  exceptionally  important.  It  is  directly  related  in 
my  view  to  other  problems  they  have  up  at  the  Hanford  reserva- 
tion, such  as  nondisclosure  of  information  about  public  relations 
and  communications,  and,  Mr.  Chairman,  I  look  forward  to  working 
closely  with  you  to  end  abusive  billing  practices  in  all  aspects  of 
the  Department  of  Energy's  contracting. 

Mr.  DiNGELL.  The  Chair  thanks  the  gentleman.  The  Chair  recog- 
nizes now  the  gentleman  from  Texas,  Mr.  Bryant. 

Mr.  Bryant.  Thank  you,  Mr.  Chairman. 

I  would  just  supplement  the  comments  that  have  already  been 
made  by  observing  that  abusive  billing  practices  are  a  violation  of 
the  Canon  of  Ethics.  And  if  we  find  in  this  hearing  that  the  activi- 
ties of  these  firms  can  be  typified  by  that  characterization,  then, 
in  my  view,  this  is  a  matter  not  only  for  our  review,  perhaps  for 
the  Justice  Department,  but  for  the  bar  association  with  respect  to 
the  firms  and  the  individual  lawyers  involved.  I  have  no  additional 
comments. 

Mr.  DiNGELL.  The  Chair  thanks  the  gentleman.  The  Chair  an- 
nounces that  the  next  panel,  or  the  first  panel  is  Mr.  Victor  S. 
Rezendes,  accompanied  by  Ms.  Tracy  Solheim  and  Mr.  John 
Schulze. 

Mr.  Rezendes,  welcome,  and  we  welcome  also  your  associates  to 
the  committee  this  morning.  We  have  had  you  before  the  commit- 
tee, as  you  will  recall,  on  a  number  of  occasions.  You  have  always 
been  enormously  helpful  to  the  committee,  have  done  fine  work, 
and  we  are  appreciative  not  only  of  what  you  have  done  in  those 
earlier  times  but  also  today. 

Having  said  that,  we  are  sure  you  are  aware  of  the  procedures 
of  the  committee  that  all  witnesses  appear  under  oath.  Do  you  or 
Mr.  Schulze  or  Ms.  Solheim  have  any  objection  to  testifying  under 
oath? 

Mr.  Rezendes.  No. 

Mr.  DiNGELL.  Very  well.  You  are  entitled  to  be  advised  by  coun- 
sel since  you  are  appearing  under  oath.  Do  any  of  you  wish  to  be 
advised  by  counsel  during  your  appearance  here? 

Mr.  Rezendes.  No,  sir. 
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Mr.  DiNGELL.  The  Chair  would  advise,  then,  that  copies  of  the 
rules  of  the  committee,  the  subcommittee,  and  the  House  are  there 
to  advise  you  of  your  rights  during  your  appearance  here.  And  if 
you  have  no  objection  to  appearing  under  oath,  would  you  each, 
please,  then  rise  and  raise  your  right  hand. 

[Witnesses  sworn.] 

You  may  each  consider  yourselves  under  oath. 

The  Chair  recognizes  you  for  such  statements  as  you  choose  to 
give  us,  commencing  with  Mr.  Rezendes. 

TESTIMONY  OF  VICTOR  S.  REZENDES,  DIRECTOR,  ENERGY 
AND  SCIENCE  ISSUES,  RESOURCES,  COMMUNITY,  AND  ECO- 
NOMIC DEVELOPMENT  DIVISION,  GENERAL  ACCOUNTING 
OFFICE,  ACCOMPANIED  BY  TRACY  K.  SOLHEIM,  EVALUATOR 
IN  CHARGE,  AND  JOHN  R.  SCHULZE,  SENIOR  EVALUATOR 

Mr.  Rezendes.  Thank  you,  Mr.  Chairman.  It  is  always  a  pleas- 
ure to  appear  before  this  committee,  particularly  today  talking 
about  DOE's  controls  over  contractor  litigation  costs. 

Overall,  our  ongoing  work  found  that  DOE  has  limited  oversight 
and  control  over  contractor  litigation  costs.  It  does  not  know  the 
full  costs  associated  with  defending  its  contractors  in  litigation, 
does  not  have  criteria  that  set  forth  what  costs  are  allowable  for 
legal  services,  and  does  not  have  procedures  requiring  detailed  con- 
tractor and  DOE  review  of  billings.  These  problems  have  resulted 
in  higher  costs  than  necessary. 

Let  me  elaborate  a  little  on  each  of  those  points  for  you.  First, 
DOE  does  not  know  the  total  amount  it  has  spent  and  continues 
to  spend  to  defend  its  contractors  in  litigation.  While  cost  informa- 
tion is  important  to  weigh  the  merits  of  individual  cases  against  its 
costs,  such  information  is  not  maintained  by  DOE.  Its  only  effort 
to  collect  this  information  shows  that  it  spent  about  $31  million  in 
fiscal  year  1992  on  outside  legal  fees.  However,  significant  other 
costs  for  litigation-related  activities  were  not  included  in  the  esti- 
mate. These  include  development  and  operation  of  litigation 
databases  which  averages  around  $8  million  a  year.  There  are  cer- 
tain additional  costs  and  fees  to  managing  the  litigation  which 
amount  to  $3.7  million  for  just  one  of  the  contractors. 

Second,  DOE  is  not  effectively  controlling  the  costs  it  reimburses 
its  outside  legal  expenses.  While  there  is  no  overall  Federal  cri- 
teria, two  Federal  corporations,  the  Federal  Deposit  Insurance  Cor- 
poration and  the  Resolution  Trust  Corporation,  have  developed  cost 
guidelines  for  legal  expenses.  Using  these  criteria  as  a  guide,  we 
found  that  DOE  is  paying  significantly  higher  costs  than  those 
guidelines  would  allow. 

For  example,  the  guidelines  require  that  discounts  be  sought  on 
legal  fees.  The  FDIC  receives  at  least  a  5  percent  discount,  with 
the  majority  of  its  firms  discounting  10  percent,  some  even  20  per- 
cent. Only  2  of  the  16  law  firm  bills  that  we  examined  contained 
any  discounts. 

The  guidelines  also  limit  document  duplication  charges  to  8  cents 
per  page.  All  firms  retained  by  DOE  contractors  were  charging  sig- 
nificantly more,  as  much  as  25  cents  a  page.  These  are  not  trivial 
costs.  For  a  3-year  period,  just  duplication  costs  amounted  to  about 
$1  million.  The  guidelines  also  require  that  faxes  be  billed  at  cost. 
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Only  the  relevant  telephone  charges,  that  is.  DOE  is  reimbursing 
some  firms  as  much  as  $1.75  per  page  plus  telephone  charges. 
Again,  these  are  sizable  charges.  Over  a  3-year  period,  the  faxing 
charge  for  just  one  firm  was  $48,000. 

Travel  costs  are  also  limited  by  the  guidelines  to  coach  fare,  mod- 
erately priced  hotels,  and  Federal  per  diem  rates  for  meals.  Travel 
costs  reimbursed  by  DOE  were  significantly  higher.  Two  firms 
billed  first  class  airfare  for  senior  partners  and  some  firms  billed 
meals  costing  almost  a  hundred  dollars  per  person. 

Finally,  DOE  does  not  have  an  effective  procedure  for  reviewing 
the  bills  that  it  does  receive.  Consequently,  bills  are  being  paid 
with  little  or  no  detailed  review  or  without  sufficient  information 
to  fully  justify  the  amounts  being  charged.  For  example,  charges 
were  listed  simply  as  research  or  reviewing  documents.  In  one  case, 
no  activity  was  listed  at  all.  In  other  instances,  activities  would  be 
accumulated  into  a  daily  total  with  a  brief  description  of  the  activi- 
ties, which  provided  little  oversight  and  little  insight  on  the  time 
spent  on  each  activity  and  whether  the  time  spent  was  appropriate. 

DOE  recognizes  the  need  to  improve  its  management  of  these 
costs  and  has  recently  issued  guiaance  to  the  field  counsels  and 
contractors  on  the  subject.  However,  the  guidance  does  not  go  far 
enough  and  it  still  leaves  room,  much  room,  for  the  contractors  in 
terms  of  trying  to  define  what  the  costs  are.  We  believe  DOE  needs 
to  take  a  more  hands-on  role  in  overseeing  litigation  costs,  a  need 
which  DOE  recognizes  itself. 

The  need  for  stronger  DOE  control  will  become  even  more  critical 
as  additional  information,  too,  is  disclosed  about  past  radiation  ex- 
periments conducted  on  individuals  and  on  populations.  These  dis- 
closures will  likely  lead  to  more  lawsuits  against  the  operations  of 
DOE  facilities  and,  thus,  increase  DOE's  litigation  costs. 

With  that,  Mr.  Chairman,  maybe  I  should  just  stop  now,  and  we 
will  go  into  some  questions  and  answers. 

Mr.  DiNGELL.  Very  well.  We  will,  without  objection,  then,  insert 
the  entirety  of  your  statement  into  the  record.  We  will  also  recog- 
nize either  Mr.  Schulze  or  Miss  Solheim  for  such  statements  as  you 
wish  to  make  at  this  time. 

[Testimony  resumes  on  p.  33.] 

[The  prepared  statement  of  Mr.  Rezendes  follows:] 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

We  appreciate  the  opportunity  to  discuss  the  Department  of 
Energy's  (DOE)  controls  over  the  costs  it  has  incurred  related  to 
litigation  against  contractors  who  have  operated  the  Department's 
facilities.   As  you  know,  numerous  class  action  lawsuits  have  been 
filed  against  these  contractors,  and  the  costs  associated  with 
their  defense  are  being  borne  by  DOE.   My  testimony  today  is  based 
on  an  ongoing  review  of  these  costs  at  three  DOE  operations 
of f ices--Albuquerque,  Oak  Ridge,  and  Richland--which  we  are 
conducting  at  your  request.   We  are  currently  preparing  a  report  on 
this  work  which  we  expect  to  issue  this  summer. 

In  summary,  our  findings  to  date  show  that  DOE  has  had  little 
control  over  contractors'  litigation  costs.   Specifically, 

--  DOE  does  not  know  the  total  amount  it  has  spent  and 

continues  to  spend  to  defend  its  contractors  in  litigation. 
Such  information  is  not  maintained  by  DOE,  and  its  only 
effort  to  collect  data  on  litigation  costs  showed  that  the 
agency  spent  about  $31  million  in  fiscal  year  1992  on 
outside  legal  fees.   However,  significant  costs  for 
litigation-related  activities,  such  as  the  development  and 
operation  of  litigation  data  bases--averaging  over  $8 
million  annually--were  not  included  in  DOE's  estimate. 
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--  DOE  is  not  effectively  controlling  the  costs  it  is 

reimbursing  for  outside  legal  charges.   The  agency  has  not 
established  criteria  directing  contractors  to  seek 
discounted  fees  or  to  set  limits  on  travel  and  other 
administrative  costs  charged  by  law  firms. 

--  DOE  does  not  have  effective  procedures  for  reviewing  legal 
bills.   The  agency  has  not  required  detailed  review  of 
bills  nor  has  it  directed  that  bills  be  in  a  format 
specific  enough  to  facilitate  detailed  review. 
Consequently,  bills  are  being  paid  with  little  or  no 
detailed  review  or  without  sufficient  information  to  fully 
justify  the  amounts  charged. 

These  problems  demonstrate  that  DOE  has  limited  oversight  and 
control  of  contractors'  litigation  costs.   The  Office  of  General 
Counsel  within  DOE  recognizes  the  need  to  improve  its  management  of 
these  costs,  and  it  has  recently  issued  guidance  to  field  counsel 
and  contractors  on  this  subject.   However,  this  guidance  does  not 
go  far  enough  in  that  it  still  leaves  much  of  the  cost  control 
responsibility  with  the  contractor.   In  the  report  we  will  be 
issuing  to  this  Subcommittee,  we  will  discuss  in  greater  detail 
what  DOE  will  need  to  do  to  take  a  more  "hands  on"  role  in 
overseeing  litigation  costs.   The  need  for  stronger  DOE  controls 
will  become  more  critical  as  additional  information  is  disclosed 
about  past  radiation  experimentation  conducted  on  individuals  and 
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populations.   These  disclosures  are  likely  to  lead  to  more  lawsuits 
against  the  operators  of  DOE's  facilities  and  thus  increased 
litigation  costs  for  DOE. 

Before  I  discuss  these  problems  in  greater  detail,  I  will 
briefly  describe  DOE's  responsibility  for  reimbursing  contractors 
for  litigation  expenses. 

DOE'S  LIABILITY  FOR 
CONTRACTORS'  LITIGATION  COSTS 

DOE'S  responsibility  for  contractors'  litigation  costs  has  Its 
roots  in  the  early  nuclear  programs.   Since  the  inception  of  these 
programs  in  the  1940s,  the  federal  government  has  relied  on 
contractors  to  operate  its  facilities.   However,  because  of  the 
high  risk  associated  with  operating  these  facilities,  the  agencies 
responsible  for  managing  nuclear  activities--f rom  the  Atomic  Energy 
Commission  to  DOE--included  litigation  and  claims  clauses  in  the 
contracts.   These  clauses  provide  that  litigation  expenses  are 
allowable  costs  under  the  contracts.   Furthermore,  judgments 
against  the  contractors  arising  from  their  activities  under  the 
contracts  are  reimbursable  by  DOE. 

Over  the  past  several  years,  class  action  law  suits  have  been 
filed  against  past  and  present  contractors  who  operated  DOE 
facilities.   In  general,  these  suits  contend  that  during  the 
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operation  of  the  facilities,  radioactive  or  toxic  emissions  were 
released,  causing  personal  injury,  emotional  distress,  economic 
injury,  and/or  property  damage.   These  suits  have  been  filed 
against  DOE  contractors  throughout  the  country,  such  as  the  Hanford 
Site  in  Washington,  the  Fernald  Plant  in  Ohio,  the  Rocky  Flats 
Plant  in  Colorado,  the  Los  Alamos  National  Laboratory  in  New 
Mexico,  and  various  other  facilities. 

DOE  has  the  option  of  undertaking  the  defense  against  such 
litigation  on  its  own;  however,  it  has  generally  opted  to  have  the 
contractors  defend  the  case  in  good  faith.   DOE's  standard  practice 
is  to  authorize  contractors  to  proceed  with  the  defense,  with 
virtually  no  DOE  involvement  other  than  to  approve  the  hiring  of 
outside  counsel,  review  billings,  and  agree  upon  settlement 
amounts.   The  funding  for  each  contractor's  litigation,  and 
oversight  of  the  litigation,  is  handled  by  the  cognizant  DOE  field 
office. 

PROBLEMS  GAO  IDENTIFIED  TO  DATE 

Our  ongoing  work  of  contractors'  litigation  costs  found  that 
DOE  does  not  (1)  collect  or  maintain  data  on  the  costs  that  are 
being  incurred,  (2)  have  criteria  that  clearly  specify  what  costs 
are  allowable,  and  (3)  have  procedures  in  place  to  ensure  thorough 
review  of  legal  bills.   As  a  result,  DOE  has  limited  oversight  and 
control  of  contractors'  litigation  costs. 
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Full  Extent  of  Litigation 
Costs  Not  Known 

Information  on  the  costs  of  litigation  is  important  not  only 
for  DOE  to  understand  the  overall  costs  it  is  incurring  but  also  to 
weigh  the  merits  of  an  individual  case  against  its  cost.   DOE 
headquarters  maintains  little  data  on  contractors'  litigation 
costs.   Because  oversight  of  this  litigation  is  handled  by  DOE 
field  offices,  no  central  collection  of  this  data  is  conducted  by 
the  agency.   In  1993,  however,  DOE's  Contract  Reform  Team  attempted 
to  assess  the  magnitude  of  litigation  expenditures.   The  team  found 
that  over  $31  million  was  paid  in  fiscal  year  1992  for  outside 
legal  fees  by  DOE  contractors,  and  it  estimated  that  a  similar 
amount  was  expended  in  fiscal  year  1993.   However,  DOE  was  unable 
to  provide  complete  and  comparable  data  for  fiscal  year  1993. 

During  our  review,  we  found  additional  costs  related  to 
contractor  litigation  were  not  being  included  in  DOE's  litigation 
cost  estimate.   The  most  substantial  of  these  costs  were  for 
litigation  data  bases.   In  at  least  four  lawsuits,  DOE  is  funding 
the  development  of  computer  data  bases  of  litigation-related 
information.   These  data  bases  provide  capabilities  designed  to 
identify  and  retrieve  Information  needed  for  the  litigation 
defense.   The  data  base  costs  are  substantial.   From  fiscal  years 
1991  through  1993,  DOE  had  spent  about  $25  million  on  data  base 
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development.   Of  that  amount,  the  greatest  cost--$14  million--was 
spent  on  a  single  data  base  developed  for  one  major  litigation. 

In  addition  to  the  data  base  costs,  certain  contractors' 
litigation  costs  were  not  included  in  DOE's  cost  estimate.   For 
example,  as  much  as  $3.7  million  was  paid  to  one  contractor  for 
costs  directly  related  to  litigation,  such  as  salaries  for 
consultants  and  employees  assisting  in  litigation-related 
activities  and  fees  to  the  company  managing  the  litigation.   In 
addition,  current  management  and  operating  contractors  use  their 
own  corporate  counsel  to  manage  and/or  assist  in  litigation.   None 
of  these  costs  are  included  in  DOE's  estimate. 

No  Allowable  Cost  Criteria 

Another  problem  has  been  the  lack  of  DOE  criteria  for 
allowable  costs.   Cost  criteria  or  guidelines  are  necessary  for 
contractors  and  law  firms  to  know  what  will  or  will  not  be 
reimbursed  by  DOE.   While  there  is  no  overall  federal  criteria,  two 
federal  corporations--the  Federal  Deposit  Insurance  Corporation  and 
the  Resolution  Trust  Corporation- -have  developed  cost  guidelines 
for  outside  counsel.   Using  the  corporations'  criteria  as  a  guide, 
we  found  that  DOE  is  paying  significantly  higher  costs  than  these 
guidelines  would  allow.   For  example: 
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The  federal  corporations  require  that  discounts  on  fees  for 
legal  services  be  sought.   A  Federal  Deposit  Insurance 
Corporation  official  said  that  the  corporation  receives  at 
least  a  5-percent  discount,  with  the  majority  of  firms 
discounting  their  rates  10  percent--some  even  as  high  as  20 
percent.   DOE,  however,  does  not  require  that  contractors 
seek  discounts  for  outside  legal  fees.   Only  2  of  the  16 
law  firms'  bills  we  examined  contained  any  discounts.' 

The  federal  corporations'  criteria  limit  document 
duplication  charges  to  $0.08  per  page.   All  of  the  law 
firms  retained  by  DOE  contractors  were  charging  more--as 
much  as  $0.25  per  page.   This  could  be  significant,  as 
duplication  costs  for  one  firm  over  a  3-year  period  were 
over  $175,000. 

The  federal  corporations'  criteria  require  that  facsimile 
transmissions--faxes--be  billed  at  actual  cost.   In  this 
regard,  a  Federal  Deposit  Insurance  Corporation  official 
said  that  only  the  relevant  telephone  charges  would  be  an 
allowable  cost.   DOE  is  reimbursing  some  contractors'  law 
firms  as  much  as  $1.75  per  page  plus  telephone  charges  for 
faxes.   For  one  firm,  the  charges  for  faxes  totaled  over 
$48,000  during  a  3-year  period. 


'Both  firms  provided  10  percent  discounts  on  their  fees. 
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--  The  federal  corporations'  criteria  limit  travel  costs  to 
coach  airfare,  moderately  priced  hotels,  and  federal  per 
diem  rates  for  meals.   Travel  costs  reimbursed  by  DOE  were 
significantly  higher.   For  example,  two  firms  billed  first- 
class  airfare  for  their  senior  partners.   Additionally, 
some  firms  billed  for  meals  costing  almost  $100  per  person. 

Furthermore,  other  costs  were  incurred  and  charged  to  DOE  that 
the  two  federal  corporations'  guidelines  consider  to  be  law  firm 
overhead  costs  that  are  generally  subsumed  within  the  professional 
fees.   These  costs  include  wordprocessing  services,  overtime 
charges,  utilities  and  supplies,  and  charges  for  legal 
publications.   In  many  instances,  DOE  has  allowed  these  charges. 
While  it  is  conceivable  that  there  may  be  instances  where  those 
costs  could  be  appropriately  charged  and  reimbursed,  we  found  many 
instances  where  the  charges  were  inappropriate.   For  example,  one 
law  firm  billed  for  purchasing  American  Bar  Association 
publications,  such  as  a  guide  to  taking  depositions.   Additionally, 
according  to  the  federal  corporations'  guidelines,  activities 
conducted  by  lawyers  relating  to  development  of  subject  matter 
expertise  are  not  to  be  charged  to  the  federal  corporations. 
Instead,  law  firms  must  absorb  the  cost  of  developing  an 
understanding  of  specialty  issues.   In  contrast,  some  law  firms 
billed  DOE  contractors  for  staff  to  attend  seminars  relating  to 
toxic/radiation  litigation. 
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No  Requirements  for 
Reviewing  Billings 

Finally,  we  found  that  requirements  do  not  exist  that  mandate 
and  facilitate  detailed  contractor  and  DOE  review  of  the  bills 
submitted  by  law  firms.   As  a  result,  the  quality  of  review  varied 
greatly  and,  in  some  cases,  the  review  was  inadequate.   For 
example,  one  contractor  performed  an  internal  audit  2  years  into 
the  litigation  and  found  that  its  monthly  detailed  reviews  were 
lacking  and  that  some  excessive  costs  had  been  paid,  such  as  first 
class  airfares.   In  another  case,  the  contractor  never  examined 
detailed  billings  from  its  lead  law  firm  and  instead  approved  all 
the  bills  based  on  a  monthly  two-page  billing  summary.   These 
summaries  did  not  specify,  either  individually  or  in  the  aggregate, 
the  number  of  hours  lawyers  had  worked  on  the  case. 

DOE'S  review  of  bills  was  also  inadequate.   Only  at  one  DOE 
operations  office--Oak  Ridge--did  Chief  Counsel  officials  perform 
detailed  reviews  of  the  legal  costs.   This  office  determined  that 
numerous  costs--including  meals  charged  by  lawyers  while  in 
nontravel  status  and  expenses  for  seminars--should  not  be  paid.   At 
Albuquerque,  little  detailed  review  of  bills  was  performed.   In 
those  instances  when  detailed  reviews  were  performed,  it  was  after 
the  bills  had  been  paid.   At  Richland,  bills  were  approved  for 
payment  by  the  Chief  Counsel  primarily  on  the  basis  of  billing 
summaries.   In  our  view,  the  summaries  lacked  the  specificity  that 
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would  enable  a  reviewer  to  determine  what  the  costs  actually  were 
for  and  their  appropriateness. 

DOE  has  not  required  that  the  bills  be  in  a  format  with 
sufficient  detail  that  would  provide  information  to  understand  the 
basis  of  the  charges.   Consequently,  even  when  the  detailed  bills 
are  reviewed,  many  of  the  charges  in  the  bills  cannot  be  adequately 
assessed.   For  example,  many  charges  were  listed  simply  as 
"research"  or  "reviewing  documents."   In  one  case,  no  activity  was 
listed  at  all.   In  other  instances,  activities  would  be  accumulated 
into  a  daily  total  with  a  brief  description  of  activities,  which 
provided  little  insight  on  the  time  spent  on  each  activity  and 
whether  the  time  spent  was  appropriate. 

RECENT  DOE  ACTIONS  TO 
IMPROVE  ITS  CONTROLS  WILL 
NOT  BE  SUFFICIENT 

DOE  has  recognized  problems  with  its  controls  over 
contractors'  litigation  costs  and  has  taken  some  actions  to  improve 
them.   In  this  regard,  DOE's  General  Counsel  issued  litigation 
management  guidelines  in  March  1994  intended  to  improve  oversight 
of  litigation  and  reduce  costs.   The  guidelines  also  require  that 
contractors  develop  for  each  case  a  formal  understanding  of,  among 
other  things,  allowable  expenses,  billing  procedures,  and 
contractor  review  of  bills. 

10 
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Although  a  step  in  the  right  direction,  these  actions  do  not 
go  far  enough.   The  new  guidelines  still  give  the  contractor 
considerable  discretion  in  how  costs  will  be  controlled.   On  the 
basis  of  past  application  of  cost  controls  by  contractors,  we  are 
not  convinced  that  this  step  will  ensure  that  consistent  and 
effective  cost  controls  are  developed  and  applied  to  all  legal 
bills.   In  our  view,  the  development  of  cost  guidelines  rests  with 
DOE'S  Office  of  General  Counsel,  and  it  needs  to  take  the  lead  in 
developing  specific  criteria--similar  to  the  federal  corporations ' - 
-that  would  clarify  which  costs  are  allowable  and  which  are  not. 
Furthermore,  once  cost  criteria  are  established,  consistent 
procedures  for  reviewing  contractors'  litigation  costs  should  also 
be  implemented. 

SUMMARY 

In  summary,  we  believe  that  DOE  has  limited  oversight  and 
control  of  the  costs  it  is  incurring  related  to  contractor 
litigation.   The  agency  does  not  know  the  full  costs  associated 
with  defending  its  contractors  in  litigation,  does  not  have 
criteria  that  set  forth  what  costs  are  allowable  for  legal 
services,  and  does  not  have  procedures  requiring  detailed 
contractor  and  DOE  review  of  billed  costs.   In  our  view,  these 
problems  have  resulted  in  higher  costs  than  necessary  to  DOE  for 
contractor  litigation.   Additionally,  as  I  noted  earlier,  these 
problems  need  to  be  resolved,  as  more  lawsuits  are  likely  to  result 
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as  more  information  becomes  public  about  the  past  operation  of  DOE 
facilities.  In  our  report  to  this  Subcommittee,  we  will  be  making 
specific  recommendations  to  address  these  problems. 


Thank  you,  Mr.  Chairman  and  Members  of  the  Subcommittee.   That 
concludes  our  testimony.   We  would  be  happy  to  respond  to  any 
questions  you  or  members  of  the  Subcommittee  may  have. 


(302129) 
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Ms.  SOLHEIM.  I  have  nothing. 

Mr.  SCHULZE.  No,  thank  you. 

Mr.  DiNGELL.  Well,  Mr.  Rezendes,  we  thank  you  for  your  very 
helpful  statement,  for  the  good  work  you  have  done,  and  the  Chair 
will  now  recognize  members  for  such  questions  as  they  might 
choose  to  direct  to  you,  commencing  with  the  gentleman  from  Or- 
egon, Mr.  Wyden. 

Mr.  Wyden.  Thank  you,  very  much,  Mr.  Chairman,  and  Mr. 
Rezendes,  let  me  join  Chairman  Dingell  in  commending  you  for  an 
excellent,  excellent  job. 

I  am  particularly  troubled  by  your  concluding  remark  that  you 
feel  that  even  the  proposals  the  Department  of  Energy  is  talking 
about  now  are  sorely  lacking  in  terms  of  the  task  at  hand,  and  let 
us,  I  guess,  try  to  spend  a  few  minutes  to  talk  about  how  we  got 
into  this  situation. 

Now,  you  say  that  the  agency  does  not  know  how  much  it  spends 
to  defend  the  contractors  in  litigation,  it  is  not  doing  a  good  job  in 
controlling  the  dollars,  and  the  procedures  for  reviewing  legal  bills 
are  ineffective.  In  your  judgment,  how  did  this  situation  get  so  dra- 
matically out  of  hand? 

Mr.  Rezendes.  This  is  probably  indicative  of  how  the  Depart- 
ment of  Energy  manages  its  contractors  in  general.  A  few  years 
ago,  GAO  identified  contract  management  at  the  Department  of 
Energy  as  an  area  at  high  risk  for  fraud  and  abuse,  and  we  have 
been  looking  at  this  very  closely. 

This  is  very  typical  of  how  the  department  has  managed  the  com- 
plex going  back  through  the  Manhattan  Project,  40,  50  years  ago, 
which  was  basically  one  of  hands-off  management,  of  turning  basi- 
cally the  facilities  over  to  the  contractors  with  almost  total  indem- 
nification of  all  activities  that  go  on  there  and  full  cost  reimburse- 
ment. We  have  been  very  critical  of  that  process  and  so  has  this 
recent  administration  at  the  Department  of  Energy  in  trying  to 
change  their  process.  But  this  is  an  outgrowth  of  that. 

Basically,  this  whole  litany  of  total  cost  reimbursement  and  in- 
demnification is  exactly  how  this  is  managed  today  under  even  the 
legal  fees.  Basically,  these  contracts  provide  full  cost  reimburse- 
ment and  pretty  much  full  indemnification.  DOE  has  taken  a 
hands-off  attitude.  It  has  basically  told  the  contractors  to  seek  and 
acquire  their  own  outside  counsel  and  to  defend  any  suits  against 
them.  The  only  real  management  role  that  DOE  has  played  is  in 
approving  the  hiring  of  outside  law  firms  and  the  settlement  offers 
in  various  cases. 

Mr.  Wyden.  So  is  it  fair  to  say  that  there  is  no  single  point  in 
the  system  that  oversees  litigation,  manages  the  efforts  and  makes 
sure  that  the  overall  work  is  coordinated  to  avoid  duplication;  is 
that  a  fair  statement? 

Mr.  Rezendes.  That's  exactly  right.  In  fact,  it's  dispersed  not 
only  among  the  contractors  and  the  various  law  firms  involved 
here,  but  the  actual  monitoring  of  those  contractors  and  law  firms 
is  done  by  the  field  operations  offices.  There  isn't  a  single  point  in 
DOE  where  all  this  comes  together  in  terms  of  a  case  management. 

Mr.  Wyden.  Now,  your  testimony  indicates  that  the  Department 
doesn't  know  the  full  extent  of  the  costs  associated  with  the  con- 
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tractors'  litigation  activities.  Could  you  tell  the  subcommittee  why 
not? 

Mr.  Rezendes.  Again,  there  wasn't  a  focal  point.  They  never  ac- 
quired the  total  cost.  They  did  look  a  while  back  when  they  were 
doing  the  management  review.  In  fiscal  year  1992,  the  contractor 
reform  team  estimated  that  the  total  costs  for  outside  legal  fees 
were  roughly  $31  million. 

We  tried  to  come  up  with  a  total  cost  ourselves  but  were  unable 
to  because  the  data  needed  just  doesn't  exist  at  any  central  point 
within  DOE.  However,  we  did  find  instances  where  there  are  sig- 
nificant additional  costs  not  included  in  the  $31  annual  fee.  For  ex- 
ample, just  to  develop  and  maintain  the  litigation  data  bases, 
which  you  need  for  all  the  attorneys  to  be  able  to  tap  into,  that 
alone  was  running  around  $8  million  a  year.  Plus  there  are  inter- 
nal in-house  costs  in  managing  these  law  firms  by  the  contractors 
themselves.  We  don't  know  what  those  costs  are. 

Mr.  Wyden.  In  the  last  couple  of  days,  the  Department  has  pro- 
vided an  update  of  its  cost  estimate  for  the  major  class  action  suits. 
Is  $70  million  a  ballpark  report  of  what  the  costs  are  now? 

[The  following  information  was  received:] 
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Mr.  Rezendes.  We  really  don't  have  any  way  of  knowing.  It  is 
very  difficult.  We  looked  at  those  estimates.  We  only  had  them  for 
48  hours,  so  it  is  very  difficult  to  do  a  heavy  scrub  of  them.  But 
we  did  notice  that  some  are  higher  and  some  are  lower  from  what 
the  estimates  were  that  they  had  previously  given  us.  We  don't 
have  a  good  understanding  of  what  the  definitions  were  for  some 
of  those  items,  what's  in,  what's  out,  and  how  they  characterized 
them  and  what  all  is  rolled  up  into  the  figures.  So  I  guess  my 

Mr.  Wyden.  So  what  you  are  sajdng,  though,  seems  again  to  be 
especially  disturbing,  because  you  are  saying  that  even  the  most 
current  kind  of  estimate  indicates  that  they  really  don't  have  their 
arms  around  the  key  issues. 

Mr.  Rezendes.  Oh,  yes,  I  think  that's  exactly  right,  and  it  con- 
flicts with  some  of  the  earlier  ones.  Earlier,  we  had  a  $47  million 
estimate  for  '92  through  May  '93  looking  at  class  actions.  And  we 
saw  that  was  probably  underestimated  by  about  25,  30  percent. 

Mr.  Wyden.  Has  the  GAO  been  able  to  figure  out  what  litigation 
has  been  costing  the  Department? 

Mr.  Rezendes.  No.  We've  had  a  very  difficult  time  because  the 
systems  aren't  in  place  to  accumulate  that  data,  and  that  is  really 
a  key.  And  I  want  to  emphasize  again  that,  in  any  case  manage- 
ment of  litigation,  you  want  to  know  how  much  you  are  paying  the 
attorneys  so  you  can  do  a  cost  benefit  analysis  as  to  whether  or  not 
you  should  continue  with  the  litigation  or  continue  to  pay  higher 
legal  fees. 

Mr.  Wyden.  Now,  you  stated  that  the  Department  lacked  the 
necessary  criteria  for  costs  associated  with  litigation  efforts,  and, 
again,  this  is  a  problem,  I  gather,  that  you  think  is  current  and  is 
one  we  face  today,  and  I  think  we  would  be  interested  in  what  the 
criteria  ought  to  be  that  could  help  turn  this  problem  around. 

Mr.  Rezendes.  Right.  There  are  no  clear  Federal  criteria  on  this. 
But  some  of  the  corporations,  the  FDIC  and  the  RTC,  who  have 
heavy  litigation  costs,  have  come  up  with  rather  specific  detailed 
criteria  as  to  what  the  allowable  costs  are  and  the  various  kinds 
of  costs  that  should  be  included. 

Also,  the  American  Bar  Association  has  come  up  with  a  formal 
opinion  on  allowable  overhead  costs.  The  FDIC  and  RTC  guidelines 
are  consisteni  with  what  the  ABA  is  saying  in  terms  of  what 
charges  should  be  and  how  these  charges  should  be  passed  on  to 
the  clients. 

Obviously,  DOE  did  not  have  any  criteria.  I  think  they  recognize 
today  that  they  should  have.  We  found  a  number  of  problems,  as 
I  mentioned  earlier  in  my  opening  statement.  If  using  the  RTC  or 
the  FDIC  criteria,  DOE  fell  short  in  terms  of  discounts,  duplication 
costs,  faxing  costs,  travel  costs,  and  overhead  costs.  They  were  also 
significantly  higher  than  what  those  guidelines  would  have  pro- 
vided for. 

Mr.  Wyden.  I  know  my  time  is  up,  Mr.  Chairman,  but  I  think 
since  you  mentioned  the  bar  association,  I  would  be  interested  in 
wrapping  up  by  saying  I  would  be  curious  whether  law  firms  are 
reimbursed  directly  or  indirectly  through  overhead  charges  relating 
to  ABA  dues  and  attendance  at  ABA  conferences.  Is  the  govern- 
ment picking  up  the  bill  for  that? 
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Mr.  Rezendes.  We  did  find  two  instances  where  conferences 
were  paid  for  by  the  DOE.  They  were  passed  through  from  the  con- 
tractors and  the  law  firms  to  the  Federal  Government  and  were 
paid  for.  These  are  the  kinds  of  things  that  the  guidelines  would 
normally  say  would  not  be  passed  on  to  the  client. 

Mr.  Wyden.  So  what  you  are  saying  is  if  somebody  goes  to  some 
wonderful  spot  or  overseas  for  an  ABA  conference,  London,  for  ex- 
ample, the  taxpayer  picks  up  that  bill? 

Mr.  Rezendes.  We  didn't  find  anybody  going  to  London  but 

Mr.  Wyden.  Where  did  you  find  them  going  for  ABA  conferences? 

Mr.  Rezendes.  Do  you  recall  where  they  were? 

Mr.  SCHULZE.  I  will  address  that  one.  The  conferences  we  found 
were  not  necessarily  ABA,  they  were  things  on  tort  litigation, 
things  that  had  some  relation  to  radiation,  but  they  were  very  ge- 
neric, not  specific  to  the  individual  case. 

We'd  find  more  ABA  publications  being  purchased.  For  example, 
a  firm  was  buying  an  ABA  publication — a  guide  to  taking  deposi- 
tions— and  charging  it  to  the  Federal  Gk)vemment.  We  feel  that  is 
something  they  should  already  know  how  to  do.  And  if  they  don't, 
then  I  think  that's  a  cost  that  the  law  firm  should  absorb.  Things 
like  that  we'd  find  more  examples  of 

Mr.  Rezendes.  I  think  Jack's  point  is  well  taken.  Obviously, 
there  are  certain  items  and  activities  that  should  be  in  a  law  firm's 
library  that  are  part  of  their  business  and  that  the  Federal  Govern- 
ment should  not  be  paying  to  fund  their  library.  However,  on  the 
other  side  of  that,  there  may  be  specific  unique  things  that  may  be 
case  specific  and  should  legitimately  pass-through.  The  ones  we're 
talking  about  are  not. 

Mr.  Wyden.  I  share  your  view. 

Mr.  Chairman,  I  think  it  would  be  very  helpful  if  perhaps  the 
committee  could  ask  the  GAO  to  look  at  these  types  of  expenses  as 
well,  because  clearly  there  are  some  that  are  appropriate,  but  if 
you  got  the  taxpayer  funding  everjrthing  relating  to  running  a  law 
library  or  the  rest  of  the  law  firm,  and  the  American  Bar  Associa- 
tion, that  is  out  of  hand  and  out  of  line. 

Mr.  Rezendes.  Well,  I  have  a  comment. 

Mr.  DiNGELL.  If  the  gentleman  would  yield. 

Mr.  Rezendes,  I  am  always  loathe  to  lay  more  work  upon  GAO, 
but  you  are  the  workhorse  that  does  the  business,  the  large  part 
of  the  business  of  this  committee.  Your  investigation  is  now  ongo- 
ing, and  if  you  could  look  into  that  as  a  part  of  your  other  respon- 
sibilities, I  believe  it  would  be  appreciated  by  the  committee. 

Mr.  Rezendes.  Well,  yes.  My  comment  is  basically,  yes,  we  will 
look  at  that  generically  and  we  will  include  it  in  the  report.  The 
point  I  want  to  make  here  is  that  the  burden  should  be  on  the  De- 
partment of  Energy  for  clearly  articulating  what  criteria  are  allow- 
able and  what  are  not;  they  should  also  have  an  oversight  and  an 
audit  system  in  place  to  police  those  bills  and  make  sure  that  those 
items  are  not  there. 

I  don't  think  it's  the  role  of  the  (General  Accounting  Office  to 
make  sure  that  their  disbursements  are  accurate  but  rather  they 
have  an  appropriate  system  to  make  sure  the  disbursements  are 
appropriate. 

Mr.  DiNGELL.  Thank  you. 
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The  Chair  recognizes  now  my  good  friend  from  Colorado  for  such 
questions  as  he  chooses  to  ask. 

Mr.  SCHAEFER.  Thank  you,  Mr.  Chairman. 

Mr.  Nordhaus'  testimony,  mentions  a  number  of  reforms  that 
DOE  is  undertaking  to  improve  its  management  of  the  so-called 
contractor  litigation  costs.  You  have  been  auditing  DOE  contractor 
litigation  costs  for  some  time.  Have  you  seen  signs  of  improvement, 
say,  since  1993  or  thereabouts? 

Mr.  Rezendes.  Yes.  We  were — we  provided  advice  and  counsel 
during  the  contract  reform  team's  deliberation,  as  to  how  they  were 
•  going  to  redo  their  management  and  operating  contract  manage- 
ment, I  probably  would  characterize  that  as  the  most  significant  re- 
!  form  in  the  department's  history  as  to  how  they're  going  to  manage 
the  contractors.  It  is  more  focused,  it  is  more  hands  on,  it  is  more 
DOE  in  charge,  it  is  more  paying  the  contractors  based  on  out- 
comes and  performance  rather  than  on  just  a  full  cost  reimburse- 
ment. It  puts  them  at  risk,  makes  them  full  partners  with  DOE, 
in  terms  of  getting  the  objectives;  what  we  want  done  in  the  weap- 
ons complex. 

While  I'm  optimistic  on  the  reforms,  I  am  also  a  little  concerned 
that  DOE  doesn't  have  the  in-house  expertise  yet  or  the  informa- 
tion systems  in  place  right  now  to  make  sure  that  those  reforms 
are  being  implemented.  And  we  are  going  to  be  watching  that 
closely. 

Mr.  SCHAEFER.  I  understand  that  some  of  the  law  firms  redacted 
the  bills.  That  is,  they  took  things  out  that  they  believed  were  sub- 
ject to  the  attorney-client  privilege  or  were  attorney  work  product. 
How  did  these  redactions  affect  the  usefulness  of  the  bills  in  per- 
forming GAO's  audit  reviews? 

Mr.  Rezendes.  We  also  received  the  unredacted  copies.  I 
think 

Mr.  SCHAEFER.  How  did  they  compare? 

Ms.  SOLHEIM.  Basically,  when  we  looked  at  the  bills,  we  wanted 
to  see  what  they  had  redacted.  We  found  some  interesting  points. 
Some  of  the  firms  redacted  discussions  with  the  Department  of  En- 
ergy. Other  firms  redacted  research  into  what  we  would  consider 
fairly  basic  pieces  of  legislation  for  this  litigation,  such  as  RCRA 
and  CERCLA.  Other  things  that  were  redacted,  which  were  under- 
standable, would  be  names  of  expert  witnesses  and  potential  con- 
sultants that  they  would  be  retaining  for  the  purposes  of  this  litiga- 
tion. 

Mr.  DiNGELL.  Would  the  gentleman  yield?  You  are  saying  they 
claimed  confidentiality  in  the  law  firms  or  the  contractor's  discus- 
sions with  the  Department  of  Energy? 

Ms.  SOLHEIM.  That  is  what  they  redacted,  yes. 

Mr.  DiNGELL.  Who  said  that? 

Ms.  SOLHEIM.  I  can  get  the  actual  firms  for  the  record.  I  can  tell 
you  right  now  one  of  the  firms  was  Kirkland  &  Ellis,  representing 
DuPont,  Dow  and  NCO. 

Mr.  DiNGELL.  But  it  was  an  attorney — it  was  Kirkland  &  Ellis, 
but  it  was  an  attorney  who  was  speaking  on  behalf — ^who  was 
working  for  the  government,  and  he  claimed  to  you  or  to  DOE  that 
these  were,  this  was  confidential? 
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Ms.  SOLHEIM.  It's  not  really  clear  who  directed  them,  either  from 
DOE,  from  the  contractor  or  from  the  operations  office  what  to  re- 
dact. That's  one  of  the  questions  that  we  have  with  the  Department 
of  Energy. 

With  regard  to  Hanford,  the  contractors  told  us  that  they  were 
allowed  to  redact  what  they  thought  was  pertinent  and  would  be 
attorney-client  privilege.  In  the  case  of  Oak  Ridge  and  Femald,  the 
contractor  itself  was  given  direction  from  the  operations  office. 

Mr.  Rezendes.  I  should  probably  add,  though,  with  the  assist- 
ance of  this  committee,  and  also  with  the  direct  assistance  from 
Mr.  Nordhaus  himself  in  the  Department  of  Energy,  GAO  eventu- 
ally received  all  the  bills  and  all  the  documentation  we  needed — 
unredacted — to  do  our  job. 

Mr.  ScHAEFER.  So  even  the  redacted  parts? 

Mr.  Rezendes.  Correct. 

Mr.  SCHAEFER.  OK.  I  have  got  one  thing  here.  Did  at  least  one 
official  at  the  Los  Alamos  National  Laboratory  argue  that  DOE  it- 
self had  no  right  to  examine  the  statements  for  legal  services,  even 
though  DOE  was  ultimately  paying  for  them  and  that  the  state- 
ments were  the  property  of  the  University  of  California? 

Mr.  Rezendes.  Basically,  yes.  This  was  a  generic  tactic  used  by 
a  number  of  the  firms.  Their  basic  concern  was  that  the  bills  rep- 
resent attorney  work  product,  it  was  an  internal  thing.  They  were 
also  concerned  about  the  Freedom  of  Information  Act  requirements 
on  the  Department  of  Energy;  that  if  the  bills  in  specific  detail 
were  available  to  the  general  public  that  they  would  know  which 
experts  the  firms  are  talking  to,  and  that  would  give  away  their 
legal  reasoning  that  they  intended  to  use  in  court. 

The  reality  is  that  the  Freedom  of  Information  Act,  even  the  Jus- 
tice Department  recognizes,  would  exempt  these  legal  bills  and  it 
really  was  never  a  concern. 

Mr.  SCHAEFER.  Well,  I  guess  what  concerns  me  is  if  the  labora- 
tory argues  that  DOE  had  no  right  to  examine  the  statements  for 
legal  services,  then  we  wouldn't  even  know  where  they  were  stay- 
ing or  where  they  are  eating  or  anything  else.  Is  that  correct? 

Mr.  Rezendes.  Yes,  I  agree,  and  that  is 

Mr.  SCHAEFER.  Or  what  they  were  doing. 

Mr.  Rezendes.  That's  exactly  right.  I  want  to  get  back  to  my 
basic  message  again,  which  is  that  this  is  not  unlike  how  the  de- 
partment managed  the  weapons  complex  for  the  last  40  or  50 
years.  It  was,  in  essence,  turn  over  the  facilities  to  the  contractors, 
trust  them  that  they  are  going  to  do  the  right  thing,  and  pick  up 
the  tab  at  the  end  while  you  indemnify  them  for  whatever  they  did 
for  you  in  the  process. 

Mr.  SCHAEFER.  Well,  do  you  believe  in  the  end  you  obtained  all 
the  necessary  information  that  you  believed  that  you  needed  to  per- 
form the  audit  work  requested  by  Chairman  Dingell. 

Mr.  Rezendes.  Yes.  It  was  slow  coming  but  we've  got  it  all. 

Mr.  Schaefer.  Slow  coming.  Did  GAO  make  any  effort  to  assess 
the  reasonableness  of  the  time  claimed  to  have  been  spent  perform- 
ing particular  tasks  or  the  reasonableness  of  the  hourly  charges  for 
particular  lawyers  and  paralegals? 

Mr.  Rezendes.  No,  that  was  pretty  much  outside  the  scope  of  our 
audit  effort.  I  know  the  committee  did  talk  to  a  specific  consultant 
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who  is  more  expert  at  that  than  we  are.  We  used  basically  the  RTC 
and  the  FDIC  criteria  and  the  ABA  criteria  in  terms  of  looking  at 
the  bills. 

Mr.  SCHAEFER.  Mr.  Chairman,  that  is  all  right,  I  will  yield  back, 

Mr.  DiNGELL.  The  gentleman  has  been  asking  good  questions. 
The  Chair  has  not  called  the  bell  on  him. 

The  Chair  recognizes  now  the  distinguished  gentleman  from 
Texas,  Mr.  Bryant. 

Mr.  Bryant.  Thank  you. 

To  pick  up  on  the  question  just  asked  about  the  law  firm  and  the 
propriety  of  their  charges.  You  said  that  was  outside  the  scope  of 
your  inquiry. 

Mr.  Rezendes.  That  was,  I  believe  he  was  asking  about  the  case 
management.  Do  you  need  all  these  attorneys;  are  they  doing  the 
right  tasks?  That  requires  a  rather  heavy  legal  review  of  the  entire 
case,  the  strategy  of  the  case,  the  lawyers  that  are  assigned. 

There  are  some  experts  out  there  who  do  this  for  a  living,  and 
I  know  this  committee  has  been  talking  to  one,  Mr.  Toothman, 
about  that.  That  was  not  within  the  scope  of  what  we  were  doing. 
We  were  looking  at  the  quantitative  portion  of  the  legal  bills  using 
the  available  criteria.  For  example,  were  the  firms  providing  dis- 
counts, and  were  travel  expenses  within  reasonable  rates  as  de- 
fined by  the  criteria. 

Mr.  Bryant.  You  clearly  concluded  that  the  DOE  did  not  manage 
this  at  all. 

Mr.  Rezendes.  Oh,  that's  exactly  right.  In  fact,  I  think  your 
point  is  well  taken.  That's  really  where  the  big  savings  are.  I  mean, 
we're  talking  about  expensive  meals  and  first  class  travel  and  stay- 
ing at  luxury  hotels.  But  you're  right,  I  think  the  real  issue  here 
is  that  DOE  isn't  managing — and  just  the  ones  we  looked  at,  we 
were  looking  at  probably  over  half  the  outside  litigation  costs, 
which  include  16  law  firms,  9  contractors,  and  4  cases. 

The  real  cost  savings  is  going  to  be  in  how  you  manage  those  at- 
torneys. The  real  cost  savings  is  going  to  be  consolidating  those  law 
firms  to  avoid  duplication  in  terms  of  research  and  various  other 
activities  that  are  going  on  out  there.  And  you  can — I'm  sure — I 
shouldn't  say  I'm  sure.  Mr.  Nordhaus  has  a  proposal  I'm  sure  he 
is  going  to  present  to  this  committee  after  we  testify  to  do  just  that. 

Mr.  Bryant.  What  I  am  getting  at  is  that  lawyers  are  licensed 
and  they  go  through  a  character  check  as  well  as  a  legal  com- 
petency check,  and  they  are  obligated  by  the  Canons  of  Ethics  not 
to  take  advantage  of  people  even  when  they  could. 

I  guess  my  question  is,  did  you  find  that  these  lawyers  took  ad- 
vantage of  their  clients  who  thereby  passed  the  problem  straight 
through  to  the  government? 

Mr.  Rezendes.  That's  a  difficult  question.  There  are  no  criteria, 
i  there  was  no  up  front  agreement  with  DOE  and  the  contractors  or 
the  law  firms  of  what  would  be  allowable  costs,  what  billing  should 
be  included,  and  what  was  the  strategy  of  the  case,  how  the  case 
should  be  handled.  There  was  no  criteria  as  to  how  many  attorneys 
should  be  on  the  case  by  DOE.  They  had  a  very  hands-off  attitude. 
Sort  of  like  an  absentee  client. 

So  in  that  one  can  say  that  these  really  weren't  abuses  because 
these  law  firms  were  making  the  kinds  of  charges  that  they  would 
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do  to  other  big  clients,  people  who  would  tolerate  that  kind  of  bill- 
ing practice.  It  is  not  unreasonable,  I  guess,  in  the  private  sector 
but  in  the  public  sector 

Mr.  Bryant.  Did  they  know  this  was  a  direct  pass-through  to  the 
government? 

Mr.  Rezendes.  Absolutely. 

Mr.  Bryant.  So  they  were  doing  the  same  thing  to  everybody. 

Mr.  Rezendes.  Right.  And  I  think  you  put  your  finger  on  it.  Here 
we  have  these  contractors  managing  these  law  firms,  and  the  con- 
tractors had  little  incentive  to  be  cost  effective  because  they  were 
merely  passing  on  those  bills  fi-om  the  law  firms  to  DOE  for  pay- 
ment. 

Mr,  Bryant.  Let  me  go  through  a  couple  of  these  one  by  one, 
starting  with  the  discounts.  Did  you  already  testify  that  the  DOE 
did  not  give  discounts? 

Mr.  Rezendes.  We  did  find  that  2  of  the  16  law  firms  were  pro- 
viding discounts  of  about  10  percent.  We  tried  to  do  a  calculation 
using  the  RTC,  FDIC  guidelines,  as  I  mentioned.  I  think  FDIC  gets 
at  least  5  percent,  normally  10  percent,  in  some  cases  20  percent. 

It  was  difficult  going  through  the  bills  trying  to  do  this,  so  we 
did  it  for  two  of  the  major  law  firms,  and  that  was  Kirkland  &  Ellis 
and  Shea  &  Gardner.  And  we  found  that  using  a  10  percent  dis- 
count rate  on  just  those  two  law  firms  would  have  saved  DOE  $1.3 
million  over  a  3-year  period. 

Mr.  Bryant.  Now,  again,  why  should  we  expect  them  to  seek  dis- 
counts? Because  of  the  volume  of  work? 

Mr.  Rezendes.  That  is  exactly  right.  Correct. 

Mr.  Bryant.  What  about  duplicating  costs? 

Mr.  Rezendes.  That's  another  one.  Here  we  have  the  FDIC  and 
the  RTC  guidelines  basically  saying  we  shouldn't  pay  more  than  8 
cents  per  page.  DOE  was  paying  up  to  25  cents  per  page.  Normally 
20  cents  per  page. 

Again,  using  the  FDIC  criteria,  they  could  have  saved  almost 
half  a  million  dollars  in  duplicating  costs.  We  found  one  example 
of  a  law  firm — Gibson,  Dunn  &  Crutcher — charging  25  cents,  for  a 
total  of  $175,000  over  3  years,  just  to  duplicate  documents.  Helsell, 
Fetterman,  et.  al.  was  charging  20  cents  a  page.  Their  duplications 
costs  were  over  $57,000  for  a  3-year  period. 

So  these  aren't  trivial  amounts.  They  can  add  up  quickly. 

Mr.  Bryant.  Do  you  know  what  the  actual  cost  of  duplicating 
something  is? 

Mr.  Rezendes.  It's  probably  closer  to  8  cents  a  page.  I  know  even 
the  RTC  is  thinking  of  increasing  it  to  10.  But  we're  talking  in  that 
ballpark. 

Mr.  Bryant.  How  can  these  law  firms  justify  charging  anybody, 
us  or  anybody  else,  25  cents? 

Mr.  Rezendes.  Well,  they  sort  of  create  profit  centers  for  some 
of  these  activities.  The  American  Bar  Association  says  that  they 
should  not  be  in  the  business  of  creating  profit  centers  for  other 
than  legal  services,  that  overhead  costs  should  basically  be  sub- 
sumed in  their  legal  fees  charges. 

In  fact,  I  will  read  to  you  an  excerpt  from  the  American  Bar  As- 
sociation's decision  on  this.  And  they  basically  say  that  in  the  ab- 
sence of  an  agreement  to  the  contrary,  it  is  impermissible  for  a 
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lawyer  to  create  an  additional  source  of  profit  for  the  law  firm  be- 
yond that  which  is  contained  in  the  provisions  of  its  professional 
services  themselves. 

This  is  a  quote.  "The  lawyer's  stock  and  trade  is  the  sale  of  his 
legal  services,  not  photocopy  paper,  not  tuna  fish  sandwiches,  not 
computer  time,  or  messenger  services." 

And,  obviously,  from  what  we  have  looked  at  in  some  of  these 
meal  charges,  there  is  more  than  tuna  fish  sandwiches  being  eaten 
by  some  of  these  laws  firms. 

Mr.  Bryant.  What  about  fax  costs? 

Mr.  Rezendes.  That's  another  one  where  DOE  basically  paid 
whatever  the  law  firm  asked.  In  some  cases  it  was  up  to  $1.75  per 
page.  One  firm,  Helsell,  Fetterman,  et.  al.  charged  $2  a  page  for 
faxing.  And  they  then  dropped  it  to  $1  a  page  and  then  55  cents. 
But  I  think 

Mr.  Bryant.  Can  I  ask  you  before  you  go  on,  why  did  they  drop 
it? 

Mr.  Rezendes.  We  saw  over  the  last  couple  of  years  that  just  the 
competitiveness  market  forces  that  are  going  on  in  the  industry  it- 
self has  forced  these  to  come  down  and  the  Federal  Grovemment 
has  been  the  beneficiary  of  that. 

Mr.  Bryant.  You  were  going  to  continue.  I  interrupted  you. 

Mr.  Rezendes.  Oh,  yes,  I  wanted  to  pick  up  on  the  example  that 
Mr.  Chairman  mentioned  earlier,  about  Gibson,  Dunn  &  Crutcher 
with  $48,000  in  faxes.  Their  fax  expenses  were  the  largest  in  our 
review.  And  that  half  of  those  faxes  were  internal.  These  were 
faxes  from  within  the  firm  to  their  own  attorneys  in  various  offices 
around  the  country. 

Mr.  Bryant.  So,  based  on  what  you  read  from  the  Canons  of  Eth- 
ics there,  both  with  regard  to  faxes  and  copying,  they  are  supposed 
to  pass  on  their  actual  costs? 

Mr.  Rezendes.  That's  exactly  right.  And  that's,  in  essence,  just 
the  telephone  charge  for  making  the  fax,  and  that  is  going  out.  In- 
coming faxes,  there  shouldn't  be  any  charge  at  all. 

Mr.  Bryant.  And  they  charged  up  to  $1.75  a  page  plus  the  tele- 
phone charges? 

Mr.  Rezendes.  That's  correct. 

Mr.  Bryant.  Are  we  going  to  be  in  a  position  to  ask  them  to  give 
it  back? 

Mr.  Rezendes.  That's  a  really  good  question,  one  I  would  encour- 
age you  to  talk  to  Mr.  Nordhaus  about.  It's  going  to  be  very  dif- 
ficult, I  think,  because  there  were  no  criteria.  We  never  had  an 
agreement  with  them.  We  never  specifically  said  what  we  would 
pay  for  and  not  pay  for,  so  it's  going  to  be  very  difficult  to  retro- 
actively impose  criteria  and  ask  them  to  pay  back. 

Mr.  Bryant.  I  think  I  have  used  my  time,  Mr.  Chairman. 

Mr.  DiNGELL.  The  time  of  the  gentleman  has  expired.  The  Chair 
recognizes  the  gentlewoman  from  Pennsylvania  for  any  questions 
she  chooses  to  ask. 

Ms.  Margolies-Mezvinsky.  Could  we  talk  a  little  bit  about  some 
of  the  other  specifics?  What  about  travel?  What  were  some  of  the 
problems  that  you  found  with  the  travel? 

Mr.  Rezendes.  That  was  an  interesting  one.  Basically,  we  found 
examples  of  first  class  air  travel  were  being  charged  by  Perkins 
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Coie,  and  Hunton  &  Williams,  law  firms  representing  General 
Electric.  GE  permitted  the  senior  partners  of  those  firms  to  travel 
first  class.  Both  the  RTC  and  FDIC  directs  its  contractors  to  fly  at 
government  rates;  and,  in  fact,  even  facilitates  getting  the  contract 
at  government  rates  when  it  travels. 

And  this  is  a  pretty  sizable  amount  of  money  here.  For  example, 
a  round  trip  ticket  between  Washington,  DC,  and  Richland,  Wash., 
where  the  Hanford  site  is,  at  government  fare,  is  not  quite  $800. 
The  commercial  coach  fare  is  $1,600.  So  we're  talking  about  just 
about  doubling  just  in  terms  of  traveling  at  the  coach  rate,  never 
mind  first  class  or  business  class. 

Ms.  Margolies-Mezvinsky.  What  about  first  class,  how  much  is 
that? 

Mr.  Rezendes.  I  don't  think  we  have  a  number  for  the  first  class. 

Ms.  SOLHEIM.  It's  about  a  $200  increase  depending  on  when  they 
bought  the  ticket. 

Mr.  Rezendes.  Hotels  are  another  case.  Basically,  the  RTC 
guidelines  are  sa5dng  that  they  should  stay  at  moderately  priced 
hotels.  We  recognize  that  is  a  rather  unspecific  criteria.  I  guess 
what  one's  notion  of  what  is  one's  living  standard  determines  what 
is  moderately  priced.  But  what  we  found  was  that  attorneys  for 
Kirkland  &  Ellis  were  staying  at  the  Willard  Hotel  for  $215  a  night 
and  also  at  the  Grand  Hyatt  in  Washington,  DC.  for  $250  a  night. 

To  give  you  a  frame  of  reference  here,  the  Washington  per  diem 
rate  for  hotels  is  $113  a  night.  Sometimes  we  have  allowed  outside 
contractors  and  consultants  to  use  150  percent  of  the  Federal  per 
diem  rate,  which  still  puts  you  at  about  $170,  which  is  still  signifi- 
cantly lower  than  the  costs  for  staying  at  the  Grand  Hyatt  at  $250. 

RTC  requires  its  attorneys  to  stay  at  hotels  at  government  rate. 
So  there  is  a  big  difference  here. 

Ms.  Margolies-Mezvinsky.  What  about  meals? 

Mr.  Rezendes.  That  is  another  one.  We  found  quite  a  few  exam- 
ples of  meals  with  the  average  per  cost  per  person  being  close  to 
$100.  Gibson,  Dunn  &  Crutcher,  for  example,  had  bills  as  high  as 
$95  per  person.  We  also  found  one  with  Crowell  &  Moring  for 
breakfast  for  3  people  for  $67.  That  amounts  to,  to  put  this  in  per- 
spective, about  $22  per  person.  The  Federal  per  diem  for  meals  for 
Seattle,  where  this  occurred,  is  $34  per  day. 

So,  basically,  they  have  consumed  %  of  their  meal  allowance  just 
at  breakfast  of  what  a  Federal  person  would  have  to  do  if  they 
were  on  travel. 

You  mentioned  earlier  the  Boathouse  story,  which  is  a  2-day 
meeting  conference  issue,  and  Tracy  Solheim  will  talk  about  that. 

Ms.  Solheim.  Well,  basically,  this  was  a  meeting  early  on  in  the 
Hanford  downwinders  case  where  General  Electric  corporate  offi- 
cials and  GE  in-house  counsel  met  with  its  external  counsel,  Per- 
kins Coie,  and  one  individual  from  Hunton  &  Williams.  The  kick 
off  dinner,  was  at  Ray's  Boathouse,  the  chairman  mentioned  in  his 
opening  statement. 

The  background  documentation  that  we  were  provided  lists  four 
people  as  attending,  and  then  has  another  person  added  subse- 
quently, once  we  discussed  it  with  the  law  firms.  You  had  5  people 
charging  $448,  which  is  about  $89  a  person. 
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The  next  day  they  all  went  to  a  luncheon  held  at  the  firm,  and 
then  later  that  afternoon  they  went  out  for  drinks.  The  total 
charge,  I  think,  was  a  little  over  $53  for  drinks.  Again,  the  original 
documentation  indicated  that  only  two  people  were  having  drinks 
at  that  time.  They  subsequently  have  added  several  names,  saying 
that  they  were  sure  other  people  were  there  in  attendance. 

In  the  interim,  several  Perkins  Coie  attorneys  and  the  GE  attor- 
neys were  conducting  meetings  at  that  time.  We  did  not  look  at  the 
reasonableness  issue  and  the  total  costs  of  the  time  charges,  but 
you  had  about  12  attorneys  billing  for  those  meetings — two  attor- 
neys, I  believe,  billed  for  13-hour  days.  I  can  provide  that  informa- 
tion for  the  record  later  if  you  like,  but  others  were  billings  for  full 
9-hour  days,  which  would  include  the  time  at  lunch  and  the  time 
for  the  drinks, 

Ms.  Margolies-Mezvtnsky.  And  the  contractors  were  being  re- 
imbursed for  liquor? 

Mr.  Rezendes.  Yes. 

Ms.  SOLHEIM.  Yes. 

Ms.  Margolies-Mezvinsky.  In  your  statement,  you  mentioned 
overhead  expenses.  What  are  you  categorizing  as  overhead  ex- 
penses? 

Mr.  Rezendes.  This  is,  again  quoting  from  the  American  Bar  As- 
sociation, basically  talks  about  those  kinds  of  things  that  are  inci- 
dental, such  as  telephone,  computer  charges,  research  work,  faxes, 
that  sort  of  thing,  ^d  the  guidelines  are  pretty  clear  in  that  these 
should  be  just  direct  costs  or,  in  some  cases,  subsumed  into  the 
professional  fees.  But  we  found  just  the  opposite. 

While  the  FDIC  and  RTC  criteria  don't  allow  these  charges,  we 
found,  for  example,  that  for  telephone  charges,  some  firms  were 
adding  a  25  percent  surcharge  to  the  telephone  billings.  We  also 
found  at  Crowell  &  Moring  a  50  percent  markup  to  the  actual 
charge  in  doing  computer  research.  These  aren't  the  kinds  of  ex- 
penses that  the  Federal  Grovemment  should  be  paying. 

We  also  found,  as  we  mentioned  earlier,  publications  of  just  nor- 
mal run-of-the-mill  types  of  publications  that  were  being  passed  on, 
costs  were  being  passed  on  to  the  Federal  GrOvemment,  for  publica- 
tions that  should  be  in  their  library  already.  That's  why  we  hire 
the  firms,  because  they  have  a  level  of  expertise. 

We  also  found  one  that  was  semi  interesting,  in  that  we  saw 
DOE  was  charged  $62  for  a  pass-through  for  a  GAO  report.  I  can 
assure  you  that  GAO  saw  nothing  of  that  money.  We  give  these  re- 
ports away,  at  least  the  first  five  copies,  to  anybody  who  asks  for 
them. 

Ms.  Margolies-Mezvinsky.  Where  was  DOE  while  all  this  was 
going  on? 

Mr.  Rezendes.  Basically,  this  is  their  standard  way  of  doing  op- 
eration. Or  it  was,  I  should  say,  of  turning  over  an  operation  to  the 
contractor  and  just  pajdng  the  bills. 

Ms.  Margolies-Mezvinsky.  You  mentioned  that  the  review  proc- 
ess is  also  lacking.  Can  you  give  us  any  details  on  the  problems 
with  regard  to  reviews? 

Mr.  Rezendes.  Sure.  There's  two  basic  elements  to  this.  One  is 
j     the  contractor's  review  of  the  law  firm  that  it  hired  and  also  DOE's 
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review  of  the  bills  provided  by  the  contractor,  which  are  pass- 
throughs. 

We  found  very  little  documentation  in  the  bills.  We  found  both 
lacking,  I  should  say,  where  the  contractor  provided  little  oversight 
and  little  audit  of  what  the  law  firms  were  doing.  DOE,  in  turn, 
provided  even  less  oversight  and  less  review  of  the  bills. 

We  found  the  bills  themselves  lacking.  I  have  a  bill  here  I  want 
to  show  you.  This  is  from  Crowell  &  Moring.  This  is  from  the  Han- 
ford  case,  and  it  is,  in  essence,  a  one  paragraph  write-up,  not  very 
descriptive.  It  just  says  continue  preparation  of  draft  affidavit  of — 
talk— discussions  with  other  defense  counsels.  Those  sort  of  very 
general  descriptions  of  what  went  on  here.  And  then  at  the  second 
page  it  totals  $82,000.  That's  about  as  specific  in  terms  of  docu- 
mentation that  there  was. 

So  the  contractor  gets  this  and  he  has  very  little  incentive,  since 
he's  not  paying  the  bill,  to  review  it;  it's  paid,  and  then  passed  on 
to  DOE.  And  DOE,  in  many  cases,  didn't  even  get  the  bills.  They 
were  retained  by  the  contractor.  And  they  would  periodically,  rath- 
er infrequently,  go  to  the  contractor,  review  the  bills,  and  not  find 
anjrthing  because  there  wasn't  much  to  find  in  this. 

Ms.  Margolies-Mezvinsky.  Could  you  just  tell  us  who  that  con- 
tractor was? 

Ms.  SOLHEIM.  United  Nuclear. 

Mr.  Rezendes.  Yes,  United  Nuclear. 

Ms.  Margolies-Mezvinsky.  Thank  you  very  much.  Thank  you, 
Mr.  Chairman. 

Mr.  Bryant.  Would  the  gentlelady  yield? 

Mr.  Dingell.  Would  the  gentlelady  yield  to  the  gentleman  from 
Texas? 

Ms.  Margolies-Mezvinsky.  Absolutely. 

Mr.  Bryant.  I  just  wanted  to  piggyback  a  moment  on  the 
gentlelady's  time  to  make  reference  to  a  letter  received  by  the  sub- 
committee. I  asked  briefly  a  moment  ago  if  we  were  entitled  to  re- 
imbursement for  any  of  these  odd  charges  that  were  being  made, 
and,  apparently,  the  firm  of  Gibson,  Dunn  &  Crutcher  has  re- 
sponded to  this  subcommittee  by  stating  that  the  firm  can  discern 
no  basis  to  reimburse  their  client,  that  is  the  Department  of  En- 
ergy and  its  contractor,  for  any  charges  made  in  the  ordinary 
course  of  our  representation,  while  withholding  such  retrospective 
adjustments,  i.e.  reimbursements,  from  other  clients  who  do  not  ex- 
pect or  feel  entitled  to  such  adjustments. 

In  other  words,  apparently  their  position  is  that  if  we  give  it 
back  to  you,  we  have  to  give  it  back  to  everybody  else  so  we  cannot 
give  it  back  to  you. 

Mr.  Rezendes.  That  is  exactly  how  I  understand  that. 

Mr.  Bryant.  I  just  suspect  that  if  they  offered  it  to  everybody 
else,  they  would  probably  accept  it  as  well. 

Thank  you,  Mr.  Chairman. 

Mr.  Dingell.  Thank  the  gentleman.  Grentleman  from  Ohio. 

Mr.  Brown,  Thank  you,  Mr.  Chairman. 

Mr.  Rezendes,  good  to  have  you  back  in  front  of  us.  You  men- 
tioned the  review  process  is  also  lacking. 

Mr.  Rezendes.  Right. 
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Mr.  Brown.  Can  you  provide  us  with  details  on  the  problem  with 
reviews?  Is  it  mostly  DOE?  Is  it  mostly  contractors?  Is  it  both? 

Mr.  Rezendes.  As  I  mentioned  earlier,  both.  We  found,  for  exam- 
ple, at  the  contractor  level — let  me  give  you  a  specific  case  here, 
where  the  contractor,  and  this  was  Dow  in  this  case,  wasn't  review- 
ing the  bills  that  closely.  In  fact,  they  eventually  found  that  the 
bills  contained  practices  that  they  claimed  that  they  don't  reim- 
burse for.  For  example,  the  bills  included  summer  interns.  It  is 
Dow's  policy  not  to  pay  for  summer  interns.  However,  those  were 
included  in  the  billings  and  they  were  paid  and  passed  over  to 
DOE. 

We  did  find  that  Westinghouse,  for  example,  did  do  an  audit.  I 
think  that  is  the  surprising  thing  here,  is  that  they  were  aggres- 
sive, did  do  an  audit  and  did  find  some  problems.  They  found  some 
problems  with,  for  example,  the  first  class  travel.  They  brought  it 
to  the  attention  of  the  firm  and  the  firm  reimbursed  them.  Not  for 
coach,  for  business  class,  but  at  least  they  get  some  money  back. 

We  also  found  that  at  the  DOE  level,  the  review  practices  varied 
throughout  the  various  operations  offices.  Each  operations  office  de- 
vised its  own  criteria,  devised  its  own  means  of  following  up  on  the 
contractors,  and  we  found  that  Oak  Ridge  was  probably  the  most 
aggressive  in  pursuing  this.  They  did  identify  some  meals  for  some 
of  these  law  firms  and  disallowed  them  because  these  people  were 
not  in  travel  status. 

We  found  other  operations  offices  that  did  not  look  for  them. 
Even  when  they  looked  for  them,  they  paid  them  anyway.  We 
found  Oak  Ridge  also  identified  some  conferences  and  seminars 
that  should  not  have  been  paid  for  and  disallowed  them.  We  found 
other  operations  offices  where  these  activities  were  paid  for  and  al- 
lowed. 

So,  basically,  we  had  different  people  doing  different  things. 
Probably  the  most  aggressive  was  Oak  Ridge.  They  still  lacked  the 
detailed  criteria  on  all  the  costs  that  needed  to  be  included  in 
there.  And  that's  why  it's  really  important  to  have,  as  a  central 
focus  within  DOE,  an  oversight  as  well  as  a  clear  articulation  of 
what's  allowable  and  not  allowable. 

Mr.  Brown.  What  happened  with  the  review  of  UNC  or  the  lack 
of  review  by  UNC?  Can  you  run  through  that? 

Mr.  Rezendes.  I'm  not  sure  what 

Mr.  Brown.  United  Nuclear  Company's  review  of  billing  sum- 
maries with  lawyers. 

Mr.  Rezendes.  Oh,  yes,  right.  I  just  used  this  as  an  example. 
This  is  $82,000  for  basically  a  one  paragraph,  generalized  descrip- 
tion of  what  went  on  over  a  period  of  time. 

It's  almost  impossible  to  determine,  looking  at  this  bill,  whether 
in  fact  the  services  were  appropriate;  they  were  performed.  There 
is  no  detailed  cost  by  attorney.  You  don't  know  how  many  attorneys 
were  working  on  this.  You  don't  know  how  long  they  worked  on 
this,  how  many  hours  they  were  being  charged. 

So  it's  very  difficult  to  do  any  kind  of  assessment  as  to  whether 
this  is  reasonable.  You  have  to  get  into  the  specifics  of  the  case. 
We  have  to  require  detailed  bills  from  the  law  firms  through  the 
contractors,  require  the  contractors  to  police  these  to  a  greater  de- 
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gree  than  what  they  have  in  the  past,  and  also  have  DOE  aggres- 
sively police  the  contractors. 

Mr.  Brown.  Why  was  DOE's  review  so  bad?  Why  have  they  not 
done  better  with  this? 

Mr.  Rezendes.  I  don't  want  to  sound  like  a  broken  record  here, 
but  this  gets  back  to  how  they  do  business.  And,  in  essence,  they 
have  done  business  through  the  M&O  contracting,  where  they  basi- 
cally turn  over  the  operation,  or  a  part  of  it,  to  a  contractor,  trust 
them,  give  them  full  cost  reimbursement,  indemnify  them,  and  ba- 
sically pay  the  tab. 

Mr.  SCHULZE.  It  is  also — another  issue  also  related  to  why  the 
review  was  bad  was  that  they  had  a  FOIA  concern,  at  least  at  the 
time.  And  the  concern  was  that  if  we  get  copies  of  these  bills,  then 
under  FOIA  the  plaintiffs'  attorneys  can  come  in  and  request  copies 
of  them  from  us  and  then  be  able  to  look  to  see  what  was  being 
done  on  the  case. 

So  I  think  you  will  find  each  operations  office  carried  that  to  a 
different  extreme.  Oak  Ridge  said  at  least,  let  me  look  at  them,  I'll 
check  the  detailed  bills  and  send  them  back.  And  then  you  go  the 
other  extreme  where  you  go  to  Richland  where  they  would  just  look 
at  a  detailed  billing  summary  and  maybe  look  at  the  detailed  bills, 
if  they  ever  did  it  even  once  a  vear. 

Now,  that  FOIA  concern  I  think  has  been  resolved.  I  think  DOE 
has  found  that  if  they  did  have  the  bills,  they  would  not  have  to 
release  them. 

Mr.  Brown.  But  DOE 

Mr.  Rezendes.  The  department  agrees  with  that  and  it  was  Mr. 
Nordhaus  who  followed  up  on  that  and  made  sure  that  there  was 
no  FOIA  concern  and  it  can  collect  the  bills  and  possess  them  and 
not  have  to  give  them  out.  It  was  never  really  a  concern. 

Mr.  Brown.  Mr.  Nordhaus,  the  General  Counsel,  has  earlier  this 
year  enacted  guidelines — began  to  implement  guidelines  to  allevi- 
ate some  of  the  problems  you  describe.  Your  statement  seems  to 
say  that  has  fallen  short. 

What  are  the  priorities?  Is  he  not  implementing  them  the  way 
he  should  be  or  are  the  guidelines  simply  not  strong  enough  or  not 
directed  enough?  What  is  the  problem? 

Mr.  Rezendes.  Again,  I'm  talking  about  the  guidance  he  issued 
this  spring.  I'm  sure  he  has  additional  things  he  will  present  before 
this  committee  today. 

But,  basically,  we  found  problems  with  those  earlier  guidelines. 
Most  significantly,  there  was  no  consistency  throughout  the  De- 
partment of  Energy.  Each  operation  office  had  to  interpret  that; 
each  operation  office  determined  its  own  degree  of  aggressiveness 
and  how  it  was  going  to  pursue  them  or  implement  them. 

We  also  saw  a  need  for  more  systematic  and  more  frequent  re- 
view of  the  bills.  We  also  had  some  concerns  that  there  was  still 
no  mechanism  for  DOE  to  obtain  the  aggregate  data  on  total  costs. 
We  think  that  is  a  key  element.  You  need  to  know  that  in  terms 
of  managing  these  cases. 

Mr.  Brown.  You  recommended — my  understanding  of  the  way  it 
has  worked  is  the  contractors  will  come  up  with  guidelines,  present 
them  to  the  field  offices.  You  have  recommended  because  of  the 
abuse  that  seems  to  allow  and  suggests  and  almost  asks  that  be 
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changed  so  that  there  is  more  of  a  central  DOE  office  guideline  cri- 
teria? That  is  what  you  are  suggesting? 

Mr.  Rezendes.  That's  exactly  what  I'm  suggesting.  And  I  think 
we  have  history  to  show  that  even  when  that  happens,  you  need 
an  aggressive  implementation  to  make  sure  that  it  sticks. 

For  example,  DOE,  a  while  back,  came  up  with  the  accountabil- 
ity rule  to  make  contractors  more  cost  conscious  and  forced  them 
to  bear  some  of  the  risk  of  mismanagement.  So  that  if  there  was 
a  cost  that  could  have  been  avoided  that  they  would  not  get  reim- 
bursed for.  That  was  a  major  change  in  how  DOE  was  doing  oper- 
ation. 

And  what  we  basically  found,  that  they  left  it  up  to  each  of  the 
operations  offices  to  implement  that.  We  found  that  the  operations 
offices  were  allowing  the  contractors  to  self-assess  whether  the 
costs  could  have  been  avoided  or  not,  and,  obviously,  they  have  no 
incentive  to  do  a  very  rigorous  job  on  that,  so  we  ended  up  pa5dng 
the  contractors  more  money  for  supposedly  a  theoretical  higher  risk 
in  terms  of  being  at  risk  for  paying  costs  that  would  not  be  allowed, 
when  in  fact  we  had  no  system  in  place  to  assure  those  costs  were 
ferreted  out  and  not  allowed. 

Mr.  Brown.  Thank  you,  Mr.  Chairman. 

Mr.  DiNGELL.  The  time  of  the  gentleman  has  expired.  The  Chair 
recognizes  the  gentleman  from  Colorado  to  ask  more  questions. 

Mr.  SCHAEFER.  Thank  you,  Mr.  Chairman. 

You  mentioned  that  the  DOE's  Oak  Ridge  operations  were  fairly 
aggressive  in  seeking  to  review  the  charges  made  by  its  contrac- 
tors. How  well  did  the  Albuquerque  area  operations  office,  which, 
as  you  know,  oversees  the  Rocky  Flats,  do  in  reviewing  charges  by 
its  contractors  and  lawyers? 

Mr.  Rezendes.  Mr.  Schulze  is  very  intimately  aware  of  the  Rocky 
Flats  case. 

Mr.  Schulze.  The  best  way  I  guess  to  describe  it  is  it  fell  be- 
tween Oak  Ridge  and  Richland.  They  did  not  review  the  detailed 
bills  in  advance,  they  would  pay  them  based  on  billing  summaries, 
they  would  quarterly — well,  again,  this  is  hard  to  document,  but  we 
were  told  that  quarterly,  maybe  semiannually,  the  chief  counsel  of 
the  region  would  go  look  at  the  detailed  bills,  but  again  after  they 
had  been  paid. 

Yet,  to  judge  how  well  they  did,  we  found  problems  in  the  cases 
at  Rocky  Flats  that  went  through  Albuquerque.  We  still  found  the 
problems  with  the  bills,  for  example,  the  high  hotel  room  expense 
or  the  high  duplicating  costs  and  paying  for  seminars,  a  lot  of 
things.  We  found  that  Albuquerque  did  not  have  good  criteria  that 
set  out  what  we  were  going  to  pay  and  not  pay.  They  didn't  have 
the  criteria  that  Oak  Ridge  did,  which  would  actually  deny  certain 
costs. 

So,  it's  kind  of  hard  to  quantify,  but  I  would  say  they  were  in 
the  middle  of  the  two. 

Now,  none  of  the  operations  offices  required  any  kind  of  agree- 
ment between  the  law  firms  and  the  contractors.  Again,  so  that  the 
one  thing  that  makes  this  whole  thing  difficult  is  there's  nothing 
in  writing  anywhere,  a  legal  services  agreement  between  the  law 
firms  and  the  contractors  saying  what's  going  to  be  allowed  and  not 
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allowed.  So  it  becomes  very  difficult  to  say  what  should  have  been 
and  this  cost  is  a  good  cost  and  this  cost  is  not  allowed. 

Mr.  Rezendes.  I  should  probably  add  that  while  the  Oak  Ridge 
operations  office  was  the  most  aggressive,  I  give  them  high  marks 
for  that,  it's  on  a  relative  scale.  It  was  not  of  the  kinds  of  criteria, 
not  the  level  of  specificity  that's  in  the  RTC  or  the  FDIC  guidelines. 

Mr.  SCHAEFER.  So  there  were  substantial  problems  with  the 
Rocky  Flats  operation? 

Mr.  SCHULZE.  Oh,  yes. 

Mr.  SCHAEFER.  In  Mr.  Nordhaus'  testimony,  again  he  gives  us 
some  specific  numbers  about  how  much  the  class  action  lawsuits 
have  cost  DOE  to  defend.  And  I  am  amazed  at  this:  $73,385,000 
as  of  June  30  of  1994.  In  your  audit  report,  did  you  discover  prob- 
lems in  DOE's  ability  to  estimate  aggregate  costs  and  would  you 
describe  any  of  the  problems  you  found  there? 

Mr.  SCHULZE.  In  now  they  estimated  the  aggregate  costs? 

Mr.  SCHAEFER.  Yes. 

Mr.  SCHULZE.  We  found  some  significant  problems.  We  looked  at 
it  based  on  the  information  available  at  the  time,  and  that  was 
what  the  task  force  pulled  together,  saying  DOE  was  spending 
roughly  $31  million  a  year. 

But  we  then  went  out  and  tried  to  verify  those  numbers.  We  had 
great  difficulty  doing  it.  I  think  it's  evident  now.  And  when  you  see 
DOE  has  new  figures  for  the  exact  same  time  period,  I  think  DOE 
themselves  is  having  trouble  finding  that  out.  But  we  found  the  big 
cost  that  was  not  included  was  databases,  and  those  databases 
were  running  roughly  $8  million  a  year.  There  is  one  in  Rocky 
Flats. 

And  even  now  they're  still  having  problems  pulling  this  database 
cost  together.  Even  this  last  week  we  found  there's  another  source 
of  cost  on  that  database  being  incurred  by  EG&G.  So  you've  got  the 
current  contractors  involved  subcontracting  out  work  related  to 
that  database  but  the  cost  doesn't  get  reflected  in  what  is  part  of 
the  litigation  cost,  even  though  the  work  is  strictly  for  this  litiga- 
tion database. 

Mr.  SCHAEFER.  And,  I  might  add,  they  are  still  missing  deadlines 
out  there. 

Mr.  Rezendes.  Yes,  that's  exactly  right. 

Mr.  SCHAEFER.  In  Rocky  Flats. 

Mr.  ScHULZE.  That's  right. 

Mr.  SCHAEFER.  One  other  final  question.  On  Page  6  of  your  testi- 
mony, you  compare  DOE's  management  of  litigation  costs  with 
those  of  RTC  and  FDIC.  In  your  view,  does  it  matter  that  DOE  has 
to  preserve  its  rights  to  possibly  reject  claims  for  indemnification 
while  RTC  and  FDIC  are  able  to  hire  their  counsel  directly? 

Mr.  Rezendes.  No.  Actually,  DOE  could  have  done  that  also.  Not 
only  DOE  had  several  options  available  to  them.  They  could  have 
hired  counsel  direct  and  utilized  the  guidance.  They  could  have  di- 
rected the  contractors  to  hire  their  own  counsel  and  used  the  guide- 
lines. They  weren't  constrained  by  an  indemnification,  other  than 
they  had  to  reimburse  the  contractors  for  their  legal  fees.  Or  take 
on  the  case  themselves. 

Mr.  SCHAEFER.  So  they  had  that  choice. 

Mr.  Rezendes.  Correct. 
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Mr.  SCHAEFER.  I  thank  you,  Mr.  Chairman,  for  your  patience, 

Mr.  DiNGELL.  The  gentleman  from  California,  Mr.  Moorhead. 

Mr.  Moorhead.  Thank  you,  Mr.  Chairman. 

One  argument  that  DOE  and  contractor  counsel  have  advanced 
to  justify  DOE's  relatively  hands-off  attitude  towards  cost  review  is 
that  DOE  gets  physical  possession  of  statements.  The  plaintiffs' 
counsel  in  the  class  action  litigation  will  be  able  to  obtain  them 
through  FOIA. 

Did  GAO  perform  any  legal  analysis  of  the  responsibilities  of 
this — the  reasonableness  of  this  fear? 

Mr.  Rezendes.  We  did  not,  but  DOE  general  counsel  did  pursue 
that  with  the  Department  of  Justice,  and  they  both  have  concluded 
within  the  last  year  that  basically  there  was  no  foundation  for  that; 
that  FOLA.  does  provide  for  exemptions  in  certain  cases,  and  this 
would  fall  into  one  of  those  exemptions  and  would  not  necessarily 
have  to  fall  in  the  public  domain. 

Mr.  Moorhead.  Is  that  an  imaginary  horrible  that  could  happen 
and  not  real? 

Mr.  Rezendes.  It  could  have  some  deleterious  effects.  For  exam- 
ple, you  could  have — if  you  knew  which  cases — well,  first,  let  me 
back  up.  If  the  bills  were  adequate  enough,  with  enough  detail  so 
you  could  understand  what  kind  of  defense  these  attorneys  were 
mounting,  in  terms  of  which  cases  they  were  looking  at,  which  ex- 
perts they  were  hiring  and  using,  then  you  could  get  a  pretty  good 
idea  as  to  what  the  defense  would  be.  Unfortunately,  we  did  not 
see  that  kind  of  specificity  in  the  bills  to  begin  with.  But  had  it 
been  there,  that  is  not  the  kind  of  thing  you  probably  want  in  the 
public  domain. 

Mr.  Moorhead.  There  is  no  question,  then,  that  DOE  can  see  the 
detailed  bills. 

Mr.  Rezendes.  Absolutely. 

Mr.  Moorhead.  Available  to  them. 

Mr.  Rezendes.  Yes. 

Mr.  Moorhead.  Thank  you,  Mr.  Chairman. 

Mr.  DiNGELL.  The  Chair  thanks  the  gentleman. 

Mr.  Rezendes,  I  have  been  very  interested  in  this  whole  process 
of  government  contracting,  as  you  know,  as  also  have  you  and  your 
associates  at  GAO.  What  does  this  tell  you  about  the  auditing  proc- 
esses at  DOE?  Does  it  tell  you  that  the  audit  processes  are  work- 
ing; that  they  have  adequate  numbers  of  auditors;  that  there  is  a 
proper  program  of  auditing;  that  the  auditing  efforts  are  focused  so 
as  to  develop  information  which  will  enable  us  to  control  these  out- 
landish and  outrageous  contract  costs? 

Mr.  Rezendes.  The  simple  answer  is  no,  I  don't  have  that  level 
of  assurance.  I  think  it's  even  more  basic  than  just  the  auditing. 
What  we  are  talking  about  here  is  also  managing.  We  are  saying 
that  DOE  has  a  mission  to  accomplish  and  if  they  want  to  rely  on 
contractors  to  achieve  that  mission  that's  a  perfectly  acceptable 
way  of  the  Federal  Grovemment  doing  business. 

However,  to  do  that,  you  need  the  adequate  quantity  and  quality 
of  in-house  expertise  to  know  what  the  contractor  is  doing,  you  also 
need  adequate  information  systems  in  place  to  monitor  the  contrac- 
tor to  make  sure  that  the  contractor  is  achieving  the  objectives  that 
you  are  laying  out  for  them  to  achieve. 


58 

Seems  to  me  that  is  a  fundamental  management  element  that 
you  need  to  manage  the  Department  of  Energy.  The  audit  function 
comes  after  the  fact  in  terms  of  whether  they  are  paying  the  right 
costs,  whether  they  could  have  done  it  more  effectively,  cheaper, 
whether  there  is  duplication  and  that  sort  of  thing.  But  it  seems 
to  me  you  want  to  know  that  kind  of  information  just  to  manage. 

Mr.  DiNGELL.  Well,  you  have  been  reviewing  contracting  prac- 
tices at  DOE,  have  you  not? 

Mr.  Rezendes.  Yes,  we  have. 

Mr.  DiNGELL.  And  you  have  issued  some  recommendations,  have 
you  not? 

Mr.  Rezendes.  Yes. 

Mr.  DiNGELL.  Have  those  been  acted  on  by  DOE,  do  you  know? 

Mr.  Rezendes.  Some  have.  Most  have.  I  would  say  probably  over 
half  have  been. 

Mr.  DiNGELL.  Do  they  have  enough  people  at  work  on  these  mat- 
ters? 

Mr.  Rezendes.  We  have  been  optimistic  that  they  are  getting  the 
right  people.  I  know  Tom  Grumbly  testified  before  this  committee 
and  said  he  was  hiring  400  more  people  just  for  the  environmental 
contracting.  And  plans  to  get  an  additional  800  next  fiscal  year  to 
do  that.  But  I  think  it  is  more  than  just  people. 

It  is  not  a  matter  do  they  have  enough  bodies,  it  is  a  matter  do 
they  have  enough  expertise;  are  the  people  properly  trained  to  do 
the  things  that  they  need  to  do. 

Mr.  DiNGELL.  Properly  motivated  and  focused. 

Mr.  Rezendes.  Properly  motivated. 

Mr.  DiNGELL.  Properly  supported. 

Mr.  Rezendes.  And  do  we  have  the  information  systems,  the  sys- 
tems that  we  need  in  place  to  make  sure  that  they  get  the  informa- 
tion they  need  to  manage. 

Those  are  really  key  critical  pieces  that  need  to  be  implemented 
for  even  this  major  contract  reform  that  they  are  pursuing.  We 
have  made  the  Secretary  aware  of  that.  And  we  think  we  have 
agreement  with  them  that  they  need  to  work  on  that. 

Mr.  DiNGELL.  Now,  I  would  like  to  go  into  a  little  question.  The 
staff  raised  the  subject  of  the  hordes  of  lawyers  that  they  had  out 
there  at  work  on  these  matters. 

Mr.  Rezendes.  Right. 

Mr.  DiNGELL.  And  we  talked  about  having  two  law  firms  for  six 
litigants,  government  contractors,  and  large  numbers  of  people, 
some  of  whom  were  summer  interns.  Did  you  find  any  evidence 
that  there  was  any  effort  by  DOE  to  ascertain  how  many  lawyers 
in  fact  were  really  needed?  Was  there  any  efforts  of  that  land? 

Mr.  Rezendes.  No. 

Mr.  DiNGELL.  Did  they  find  out  whether  these  lawyers  were 
working  on  the  business  of  these  particular  cases?  Is  there  any  evi- 
dence that  they  were  working  on  these  particular  cases  or  in  fact 
that  they  ever  did  anything  on  these  particular  cases? 

Mr.  Rezendes.  I  think  DOE  would  also  readily  admit  they  did 
no  case  management  of  this  either  in  terms  of  strategically  or  in 
terms  of  the  case  itself,  how  the  law  firm  was  doing  the  charges, 
either  the  number  of  people  that  were  on  the  case,  what  those  peo- 
ple  were   doing,   whether   those   were   appropriate   duties   to   do. 
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whether  there  was  duplication  between  the  various  firms  on  the 
same  duties. 

And  that's  really  where  the  big  money  is.  I  mentioned  that  ear- 
lier. We  are  talking  about,  in  1992,  one  estimate  of  $31  million  a 
year.  The  real  savings  is  not  going  to  get  them  from  first  class  trav- 
el into  coach,  not  to  cut  their  meals  from  $100  to  what  the  Federal 
requirements  are  of  $34  a  day,  but  rather  to  consolidate  the  case, 
to  eliminate  some  of  these  firms,  and  to  also  better  manage  the 
firms  that  we  do  keep  on  the  payroll  that  everybody  who  is  on 
there  is  making  a  contribution  and  adding  value  to  the  case. 

Mr.  DiNGELL.  Let  us  look  at  Femald.  You  had  how  many  defend- 
ants and  how  many  law  firms  there? 

Mr.  Rezendes.  I  don't  recall.  Do  you  recall? 

Ms.  SOLHEIM.  At  Femald? 

Mr.  DiNGELL.  That  is  an  open  case,  isn't  it? 

Ms.  SOLHEIM.  Yes. 

Mr.  Rezendes.  Yes. 

Mr.  DiNGELL.  Well,  but  let  us  talk  about  that  case.  Femald  is 
closed,  isn't  it? 

Ms.  SOLHEIM.  Femald  I  is  closed. 

Mr.  DiNGELL.  No,  no,  no,  no.  The  plant. 

Mr.  SCHULZE.  The  plant. 

Mr.  DiNGELL.  The  facility  is  now  closed.  It  has  been  closed  for 
how  long? 

Mr.  Rezendes.  Years,  '85. 

Mr.  DiNGELL.  And  you  have  got  this  litigation  going  on  involving 
that;  is  that  right? 

Mr.  Rezendes.  Oh,  yes. 

Mr.  DiNGELL.  And  that  litigation — I  want  to  be  very  careful 
about  not  sa3dng  anything  that  is  going  to  jeopardize  the  govern- 
ment's litigation,  but  I  just  want  to  try  to  get  a  picture  of  what  is 
going  on. 

The  government  has  allocated  to  the  contractor  the  dealing  of 
that  particular  matter,  had  they  not? 

Mr.  Rezendes.  Correct. 

Mr.  DiNGELL.  And  the  contractor,  interestingly  enough,  is — they 
are  functioning  now  for  the  sole  purpose 

Mr.  Rezendes.  Correct. 

Mr.  DiNGELL  [continuing].  — Of  conducting  that  litigation? 

Mr.  Rezendes.  That's  correct. 

Mr.  DiNGELL.  Contractor  literally  does  nothing  else  other  than 
conduct  that  litigation;  is  that  right? 

Mr.  Rezendes.  That's  correct,  as  far  as  we  are  aware. 

Mr.  DiNGELL.  And  so  long  as  that  litigation  is  going  on,  the  con- 
tractor is  going  to  continue  to  employ  its  officers  and  employees;  is 
that  right? 

Mr.  Rezendes.  That's  correct. 

Mr.  DiNGELL.  And  as  long  as  the  lawyers  there  are  conducting 
that  litigation  there,  they  are  going  to  continue  to  be  able  to  bill 
the  govemment  for  the  litigating  that  they  are  doing;  is  that  right? 

Mr.  Rezendes.  That's  exactly  correct. 

Mr.  DiNGELL.  So  here  you  have  a  defunct  corporation  doing  noth- 
ing other  than  litigating;  is  that  right? 
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Mr.  Rezendes.  Yes.  And  what  I  probably  would  add  is  that  that's 
a  function  of  the  contract  we  entered  into  with  NLO  way  back 
when  in  terms  of  indemnification.  We  said  that  they  were  doing  the 
government's  business;  we  would  give  them  total  cost  reimburse- 
ment and  indemnify  them  for  any  litigation  except  for  willful  mis- 
conduct. 

Mr.  DiNGELL.  Now,  the  cost  of  this  litigation  has  amounted  to 
some  $22  million  since  1986? 

Mr.  Rezendes.  Do  you  know? 

Mr.  DiNGELL.  Is  that  right? 

Mr.  Rezendes.  That  sounds  about  right. 

Mr.  DiNGELL.  If  that  is  incorrect,  please  correct  the  record,  but 
that  is  the  information  I  have.  And  there  has  been  $1  million  in 
legal  fees. 

Staff  informs  me  I  am  in  error;  that  there  is  a  million  dollars 
profit  here. 

Mr.  SCHULZE.  In  fees. 

Mr.  Rezendes.  Management  fees,  correct. 

Mr.  DiNGELL.  I  am  sorry? 

Mr.  Rezendes.  Management  fees. 

Mr.  DiNGELL.  Pardon  me.  And  so  the  contractor  has  made  a  mil- 
lion dollars  after  all  the  costs  have  been  deducted;  is  that  right? 

Mr.  Rezendes.  Yes,  basically.  I  think — I  hate  to  characterize — 
I  can't  characterize  what  all  his  costs  were  and  whether  this  is 
clear  profit  or  not,  but  under  the  contract  he's  entitled  to  a  fee  for 
managing  this  and  has  received  it. 

Mr.  DiNGELL.  And  the  only  function  of  this  contractor  is  to  pur- 
sue the  litigation? 

Mr.  Rezendes.  Correct. 

Mr.  ScHULZE.  Right. 

Mr.  DiNGELL.  Now,  this  contractor  and  the  lawyers  have,  and  the 
law  firms  have  been  claiming  that  they  are  not  subject  to  the  con- 
trol of  the  Department  of  Energy  with  regard  to  policy  decisions  in 
connection  with  the  litigation,  have  they  not? 

Mr.  Rezendes.  I  don't  know  about  that.  I'm  not — I  don't  know 
about  that. 

Mr.  DiNGELL.  Is  that  DOE's  policy?  It  is  somebody's  policy? 

Mr.  Rezendes.  Yes,  it's  DOE's  policy. 

Mr.  DiNGELL.  DOE's  policy  is  that  they  do  not,  then,  control  ei- 
ther the  contractor  or  tne  lawyer  in  the  conduct  of  the  litigation? 

Mr.  Rezendes.  Well,  I  think  they  approve  the  selection  of  the 
law  firm,  but  they're  not  involved  in  the  day-to-day  management 
of  the  legal  defense  or — but  I  do  think  they  have  held  that  they 
have  to  approve  the  settlement. 

Mr.  DiNGELL.  We  then  come  back  to  Jamdyce  and  Jamdyce 
where  the  lawsuit  is  kept  going  forever  and  ever,  to  the  great  bene- 
fit of,  guess  who,  the  lawyers?  But  in  this  case  we  also  have  the 
contractor  who  is  benefiting  significantly  from  it;  is  that  right? 

Mr.  Rezendes.  And  you  re  raising  some  really  very  basic  ques- 
tions here  of 

Mr.  DiNGELL.  The  only  thing  keeping  this  contractor  alive  is  the 
lawsuit.  So  the  longer  the  contractor  keeps  the  lawsuit  going,  the 
better  the  contractor  is  doing;  is  that  right? 

Mr.  Rezendes.  Yeah,  I'd  say  that's  right. 
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Mr.  DiNGELL.  Is  this  a  publicly  listed  corporation? 

Mr.  Rezendes.  I  don't  know. 

Mr.  SCHULZE.  It's  a  subsidiary  of  a  larger 

corporation. 

Mr.  DiNGELL.  Its  parent  is  NL  Industries. 

Mr.  SCHULZE.  Right. 

Mr.  DiNGELL.  I  think  I  will  ask  the  staff  to  look  at  the  annual 
reports  and  the  10  K's  and  10  Q's  of  NL  Industries.  There  might 
be  something  of  interest  there. 

Can  you  tell  us  on  the  quality  side,  as  the  subcommittee  saw  in 
one  month,  the  Hanford  case  had  over  100  people,  including  66  at- 
torneys working  on  the  case.  Shouldn't  the  Department  have  some- 
body come  in  and  qualitatively  assess  the  billing  and  the  staffing 
of  the  law  firms  and  make  sure  they  are  not  overloading  the  ac- 
count? 

Mr.  Rezendes.  Absolutely.  I  mean,  that's  the  side  we 

Mr.  DiNGELL.  We  haven't  got  the  vaguest  idea  of  whether  these 
accounts  are  being  overloaded,  do  we? 

Mr.  Rezendes.  I  don't  think  DOE  does. 

Mr.  DiNGELL.  And  nobody  at  DOE  does.  Do  you? 

Mr.  Rezendes.  No,  we  know  that — it  sounds  like  a  lot  of  attor- 
neys at  very  high  fees,  but  we  haven't  gotten  involved  in  the  de- 
tailed litigation  in  terms  of  what  the  strategy  is,  whether  we  need 
all  these  folks,  whether  the  timing  is  now  that  they  need  all  these 
folks.  But  that's  certainly  case  management.  That's  what  the  client 
would  do.  And  DOE  being  the  client  should  be  concerned  about 
this. 

Mr.  DiNGELL.  Well,  any  other  client  would  be  able  to  review  the 
behavior  of  his  attorneys. 

Mr.  Rezendes.  Right. 

Mr.  DiNGELL.  Any  other  client  would  review  the  behavior  of  his 
attorneys. 

Mr.  Rezendes.  And  I  think  would  be  motivated  to  review 
their 

Mr.  DiNGELL.  Do  we  know  whether  these  attorneys  actually  did 
any  work? 

Ms.  SOLHEIM.  They're  claiming 

Mr.  Rezendes.  We  have 

Mr.  DiNGELL.  I  am  sorry,  Ms.  Solheim,  you  said? 

Ms.  Solheim.  That's  what  they're  documenting  in  their  billings. 

Mr.  DiNGELL.  They  sent  a  bill  for  it? 

Ms.  Solheim.  Yes. 

Mr.  DiNGELL.  But  they  have  not  documented  they  did  any  work. 
They  have  sent  a  bill  which  has  been  paid. 

Mr.  Rezendes.  Well,  some  did  have  specific  hours,  specific  tasks 
of  things  that  were  being  done. 

Mr.  DiNGELL.  And  some  did  not? 

Mr.  Rezendes.  Some  did  not,  correct. 

Mr.  DiNGELL.  Well,  let's  look  at  another  practice  that  I  found  in- 
triguing. I  am  sure  it  is  the  best  of  good  billing  practices  for  a  good 
law  firm,  but  let's  take  a  look  at  it. 

Here,  we  have  the  lawyer  taking  the  general  counsel  of  the  con- 
tractor to  a  fine  dinner.  And  they  have  a  very  enjoyable  evening. 
And  that  bill  is  then  submitted.  The  bill  for  that  is  paid  by  the  law- 
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yer,  submitted  to  the  contractor,  who  pays  that,  then  submitted  to 
the  Federal  Government,  who  in  turn  pays  that;  is  that  right? 

Mr.  Rezendes.  You  have  that  exactly  correct. 

Mr.  DiNGELL.  And  in  some  instances  it  is  reviewed  by  a  junior 
member  of  the  law  firm's  staff  and  then  also  by  a  junior  member 
of  the  contractor's  staff;  is  that  right? 

Mr.  Rezendes.  In  some  cases,  they  did  that,  yes.  Not  in  all  cases. 

Mr.  DiNGELL.  In  some  cases  they  did  that,  and  in  some  cases 
they  did  not? 

Mr.  Rezendes.  Correct. 

Mr.  DiNGELL.  Is  that  what  we  could  infer  as  adequate  review  of 
that  particular  process? 

Mr.  Rezendes.  No.  I  would  say  even  DOE  would  agree  that  is 
not  adequate  review.  But  it  gets  to  the  real  point,  I  think  the  crux 
of  your  question  is  what's  the  incentive?  And  the  incentive  is,  in 
your  example  here,  of  the  contractor  which  is  overseeing  the  law 
firm  also  being  part  of  the  meals  and  the  hotels  and  the  various 
other  kinds  of  problems  that  we  have  identified  here,  has  little  in- 
centive to  police  those  since  they're  passing  both  of  those  billings 
over  to  DOE  for  payment. 

Mr.  DiNGELL.  Virtually  no  incentive.  As  a  matter  of  fact,  a  dis- 
incentive; is  that  right? 

Mr.  Rezendes.  Correct.  Although  we  were  surprised  Westing- 
house  did  do  an  audit  and  did  try  to  ferret  out  some  of  this  stuff. 

Mr.  DiNGELL.  And  Westinghouse  are  the  only  folks  that  have 
done  audits.  The  rest  of  them,  perhaps  to  paraphrase — and  I  can't 
say  it  in  French,  but  the  great  quote  that  our  friend.  Monsieur 
Tauzin  of  this  committee  likes  to  use,  and  it  is  a  Louisiana  state- 
ment, "Let  the  good  times  roll." 

What  other  auditing  and  oversight  practices  should  the  Depart- 
ment institute  to  ensure  that  the  taxpayers'  money  is  properly  pro- 
tected? 

Mr.  Rezendes.  We're  going  to  have  a  report  later  this  summer 
for  this  committee  which  will  identify  some  rather  specific  things 
to  do.  But  in  general,  basically,  we're  talking  about  DOE  needs  to 
be  hands  on.  They  need  to  be  an  active  participant  if  they're  paying 
the  bills.  They  need  to  have  clear  criteria  as  to  what's  allowable, 
what's  unallowable,  that  should  be  presented  up  front  to  the  con- 
tractors, up  front  to  the  law  firms,  and  decided  ahead  of  time;  and 
they  need  an  aggressive  oversight  function  to  make  sure  that  those 
things  are  complied  with. 

Mr.  DiNGELL.  Now,  here  we  have  a  rather  interesting  set  of  cir- 
cumstances going  on,  and  just  go  through  this  with  me.  The  gov- 
ernment hires  a  contractor.  They  don't  audit  him  carefully,  do 
they? 

Mr.  Rezendes.  No. 

Mr.  DiNGELL.  The  contractor  hires  a  lawyer.  He  is  not  supervised 
carefully  either  by  the  contractor  or  by  the  government,  is  he? 

Mr.  Rezendes.  No. 

Mr.  DiNGELL.  He  submits  large  bills  to  the  contractor.  The  con- 
tractor does  not  audit  these  bills,  except  in  the  case  of  Westing- 
house. 

Mr.  Rezendes.  Correct. 
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Mr.  DiNGELL.  The  government  does  not  audit  these  bills.  They 
are  paid  happily  by  the  government  and  the  litigation  goes  on. 

What  control  does  the  government  have  over  this  litigation  to  as- 
sure that,  A,  we  are  not  being  overloaded  with  lawyers — and  as  the 
staff  has  referred  to  them,  a  horde,  which  puts  me  in  mind  of  the 
golden  horde  of  Camarron — and  we  have  spent  about  $73  million 
on  legal  fees  to  date. 

We  have  ourselves,  then,  with  a  situation  where  unsupervised 
lawyers  are  going  about  their  business  of  collecting  large  sums 
from  the  government,  and  moving  forward  with  the  litigation.  Now, 
this  litigation  has  been  going  on  now  in  most  instances  for  as  long 
as  5  years  or  longer.  What  is  the  oldest  date  you  find  in  this  litiga- 
tion? 

Mr.  Rezendes.  I  think  all  of  them  back  about  4  or  5  years. 

Mr.  DiNGELL.  Four  or  five  years? 

Ms.  SOLHEIM.  Yes.  We  concentrated  our  work  in  the  3  fiscal  year 
years,  fiscal  year  '91,  '92,  and  '93. 

Mr.  Rezendes.  I'm  sure — I  don't  know  how  old  the  oldest  is. 

Mr.  DiNGELL.  Four  or  five  years  the  litigation  has  been  going  on. 
It  usually  takes  7  years,  I  am  told,  to  get  a  major  antitrust  lawsuit 
to  the  Supreme  Court. 

Are  they  anywhere  near  that  point  in  terms  of  speedy  process? 

Mr.  Rezendes.  Oh,  they're  not  at  the  first  level. 

Mr.  DiNGELL.  Do  we  have  any  way  of  ascertaining  whether  the 
business  of  the  litigation  is  being  properly  conducted  so  that  it  can 
be  said  that  it  is  moving  along  at  an  appropriate  speed? 

Mr.  Rezendes.  I  can't  give  you  any  assurance.  Maybe  DOE  can, 
but  I  have 

Mr.  DiNGELL.  You  can't — is  there  any  control  that  DOE  has 
which  would  indicate  that  they  may  perhaps  have  some  control  to 
see  to  it  that  this  litigation  is  moving  at  a  suitable  fashion  and  at 
a  proper  speed  to  accomplish  some  other  purpose  than  simply  lin- 
ing the  pockets  of  the  law  firm? 

Mr.  Rezendes.  I  can't.  I  think  as  a  casual  observer  you  can  look 
at  16  law  firms  for  9  contractors  on  4  cases  and  say  just  on  the 
sheer  number,  the  sheer  volume,  that  raises  serious  questions  as 
to  why  you  need  all  these  people  involved  in  defending  the  United 
States  Government.  It  raises  a  real  question  why  the  United  States 
Government  is  not  defending  itself  with  one  law  firm. 

Mr.  DiNGELL.  So  we  don't  have  any  idea  whether  the  litigation 
is  being  properly  supervised  by  DOE,  whether  it  is  being  properly 
supervised  by  the  contractor,  whether  it  is  moving  at  an  appro- 
priate speed,  or  whether  it  simply  has  become  an  end  in  itself;  is 
that  right? 

Mr.  Rezendes.  I  don't  know,  that's  correct. 

Mr.  DiNGELL.  It  is  conducted  for  the  sole  and  joyous  benefit  for 
the  law  firm;  is  that  right? 

Mr.  Rezendes.  I  don't  know  whether  it  is  or  not.  I'm  sure  some 
of  these  people  are  very  motivated  to  do  what  they  need  to  do,  but 
it  sure 

Mr.  DiNGELL.  I  am  asking  for  an  objective  judgment.  Do  we  have 
any  criteria  which  would  enable  us  to  arrive  at  a  judgment  on  that 
particular  point? 

Mr.  Rezendes.  No,  we  do  not.  I  want  to  add 
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Mr.  DiNGELL.  The  gentleman  from  Oregon  had  a  question. 

Mr.  Wyden.  Thank  you  very  much,  Mr.  Chairman.  I  will  be  very 
brief. 

Mr.  Rezendes,  you  told  me  a  few  minutes  ago  that  DOE's  num- 
bers that  had  been  supplied  you  in  the  last  48  hours  with  respect 
to  the  class  actions  were  pretty  much  incomprehensible  and  hard 
to  sort  out. 

Now,  the  staff  tells  me  that  seems  to  be  the  case  also  with  re- 
spect to  Hanford,  because  they  found  a  big  difference  between  the 
costs  DOE  reported  last  summer  and  what  seemed  to  be  the  cur- 
rent costs  at  this  point. 

Are  you  going  to  be  asking  DOE  to  provide  you  a  detailed  jus- 
tification of  that  $70  million  number  so  that  we  can  get  a  better 
sense  of  what  it  actually  involves,  and,  if  so,  I  would  be  very  inter- 
ested in  seeing  that  and  having  it  supplied  to  Chairman  Dingell. 

Mr.  Rezendes.  Sure. 

As  I  mentioned,  our  work  is  still  ongoing.  We  expect  to  issue  a 
report  on  this  later  this  summer.  That's  certainly  one  of  the  steps 
we'll  follow.  We'd  be  delighted  to  give  you  a  copy. 

Mr.  Wyden.  Thank  you,  Mr.  Chairman. 

Mr.  Dingell.  The  Chair  thanks  you. 

Mr.  Rezendes,  as  always,  you  have  served  the  committee  well. 
We  express  our  thanks.  The  Chair  wants  to  note  for  the  record  a 
particular  accommodation  for  Ms.  Solheim  and  Mr.  Schulze  is  in 
order.  We  know  you  were  faced  with  a  massive  task.  You  have  per- 
formed it  admirably,  and  the  committee  expresses  its  gratitude  to 
each  of  you. 

Ms.  Solheim.  Thank  you. 

Mr.  Dingell.  The  committee  will  stand  in  recess  for  approxi- 
mately 15  minutes  while  we  go  to  the  Floor  to  answer  our  names 
on  the  vote  which  has  just  been  called,  and  then  we  will  recognize 
our  valued  friend  of  long-standing,  Mr.  Nordhaus,  to  discuss  what 
is  going  on  down  at  DOE,  and  we  know  he  will  enjoy  it  greatly. 

The  subcommittee  will  stand  in  recess  for  15  minutes. 

[Brief  recess.] 

Mr.  Dingell.  The  subcommittee  will  come  to  order. 

The  Chair  is  delighted  to  welcome  back  to  the  committee  an  old 
and  valued  friend,  one  who  has  worked  with  this  committee  and 
members  of  it  for  many  years,  a  person  who  happens  among  every- 
thing else,  to  be  a  personal  friend,  an  individual  for  whom  I  have 
a  great  deal  of  affection  and  respect. 

We  are  pleased  to  call  as  our  next  witness  Robert  R.  Nordhaus, 
General  Counsel,  Department  of  Energy. 

Mr.  Nordhaus,  welcome. 

Mr.  Nordhaus.  Thank  you,  Mr.  Chairman. 

Mr.  Dingell.  Mr.  Nordhaus,  the  Chair  advises  you  that  all  wit- 
nesses are  heard  under  oath  before  this  subcommittee. 

Do  you  have  objections  to  testifying  under  oath? 

Mr.  Nordhaus.  I  do  not. 

Mr.  Dingell.  Mr.  Nordhaus,  you  are  aware  of  the  fact  that  you 
are  entitled  to  counsel,  if  you  so  choose,  since  you  will  be  testifying 
under  oath. 

Do  you  desire  to  be  advised  by  counsel  during  your  appearance 
here? 
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Mr.  NORDHAUS.  I  do  not. 

Mr.  DiNGELL.  Mr.  Nordhaus,  the  Chair  advises  that  for  your  in- 
formation, there  are  copies  of  the  Rules  of  the  subcommittee,  the 
committee,  and  the  House  of  Representatives.  They  are  there  to  in- 
form you  of  the  Umits  on  the  powers  of  the  committee  and,  of 
course,  your  rights  as  you  appear  here  before  us. 

If  you  have  no  objection  then  to  testifying  under  oath,  will  you 
please  rise  and  raise  your  right  hand. 

[Witness  sworn.] 

Mr.  DiNGELL.  You  may  consider  yourself  under  oath.  We  will  rec- 
ognize you  for  such  statement  as  you  choose  to  give. 

TESTIMONY  OF  ROBERT  R.  NORDHAUS,  GENERAL  COUNSEL, 

DEPARTMENT  OF  ENERGY 

Mr.  Nordhaus.  Mr.  Chairman,  members  of  the  subcommittee,  I 
am  here  today  to  describe  DOE's  past  practices  with  respect  to  con- 
tractor litigation  management  and  the  program  that  Secretary 
O'Leary  has  asked  me  to  undertake  to  reform  what  we  have  been 
doing  in  this  area.  I  would  like  to  talk  about  three  things. 

First,  what  I  inherited  when  I  arrived  about  a  year  ago.  Second, 
what  I  have  done  in  the  last  year  under  Secretary  O'Leary's  direc- 
tion. Third,  what  we  intend  to  do  in  the  future. 

Let  me  start  with  what  we  found  about  a  year  ago.  I  would  like 
to  say  that  I  think  that  Mr.  Rezendes  has  in  general  terms  pretty 
accurately  described  the  historic  practices  at  DOE  with  respect  to 
litigation  management. 

He  has  also  laid  out  for  the  subcommittee  some  practices  by 
DOE's  contractors  and  law  firms  hired  by  those  contractors  which 
can  only  be  described  as  abusive. 

When  I  arrived  at  DOE  as  General  Counsel  about  a  year  ago, 
what  I  found  was,  first,  we  didn't  know  how  much  we  were  spend- 
ing on  litigation;  second,  we  were  not  adequately  supervising  what 
the  contractors  were  doing  in  litigation  against  them,  in  cases 
where  the  Department  would  be  obligated  to  reimburse  them  for 
litigation  expenses  and  for  ultimate  settlements  and  judgments. 

We  had  no  uniform,  department-wide,  written  guidance  on  re- 
view and  control  of  litigation  costs.  Our  field  offices  had  widely 
varying  practices  as  to  how  they  were  going  to  review  the  bills.  The 
only  thing  that  seemed  to  be  uniform  was  that  in  most  cases  they 
did  not  actually  receive  and  in  almost  no  cases  kept  copies  of  the 
law  firms'  bills.  We  had  no  policy  for  monitoring  or  tracking  litiga- 
tion costs.  I  think  it  is  accurate  to  say  that  we  had  a  system  that 
was  not  under  control. 

The  biggest  problem  we  had  was  with  the  ongoing  class  action 
proceedings.  There  were  six  of  them  then  that  had  been  brought 
against  our  contractors  at  various  facilities  the  DOE  runs  or  used 
to  run. 

I  describe  in  my  testimony  the  history  of  how  the  Department 
got  itself  into  these  class  actions.  I  think  the  key  thing  here  is  that 
the  class  actions  involved  numerous  law  firms,  numerous  lawyers, 
and  inadequate  supervision. 

We  found  in  doing  an  initial  survey  that  the  Department  was 
spending  about  $30  million  a  year  on  outside  counsel  expense. 
About  half  of  that  was  going  to  the  class  actions.  The  cumulative 
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costs,  according  to  the  estimates  we  had  about  a  year  ago,  for  the 
class  actions — just  for  outside  counsel  expense,  not  the  whole 
thing — was  approximately  $47  million  for  a  little  less  than  3  years 
of  litigation  in  these  class  actions. 

It  was  clear  to  me  at  that  time  that — I  was  astonished.  That's 
all  I  can  say.  It  was  much  too  much  to  spend.  We  didn't  know  what 
we  were  spending  it  on.  These  costs  had  to  be  brought  under  con- 
trol. 

The  Secretary  had  asked  me  when  I  took  this  job  that  I  make 
it  my  first  order  of  business  to  try  to  get  these  cases  under  control. 
I  have  taken  a  number  of  steps  in  the  last  year  which  I  would  like 
to  outline  to  you  which  I  regard  as  the  first  phase  of  our  trying  to 
get  this  situation  under  control. 

I  think  there  are  a  couple  of  key  things  that  we've  tried  to  do, 
the  first  of  which  is  to  start  training  our  lawyers  at  headquarters 
and  in  the  field  in  litigation  management.  Part  of  that's  iust  con- 
sciousness raising.  We  have  got  to  pay  attention  to  the  bills  and 
pay  attention  up  front  to  how  we  run  these  cases. 

The  second  is  we  have  to  get  copies  of  the  bills  and  review  them. 
The  Department  had  the  unfortunate  practice  of  not  getting  phys- 
ical custody  of  the  bills.  You  can't  review  bills  without  having  them 
in  front  of  you.  You  can't  go  to  a  contractor's  office  once  a  year  or 
once  a  month  or  once  a  quarter,  review  the  bills  and  do  a  com- 
petent job.  You  have  to  have  physical  custody  of  the  documents.  It 
has  to  be  farmed  out  to  a  lawyer  on  the  staff  and  probably  an  audi- 
tor for  review.  These  expenses  are  too  great  for  the  kind  of  casual 
management  of  the  litigation  that  we  had  in  the  past. 

Another  key  problem  we  had  was  no  knowledge  at  least  on 
DOE's  part  and  in  some  cases  even  on  the  contractor's  part,  of 
what  the  terms  of  engagement  of  the  law  firms  were.  There  were 
in  some  cases  no  written  retainer  agreements,  no  firm  understand- 
ings on  how  much  the  law  firms  could  bill  for  travel,  meals,  hotels, 
faxes,  or  copying,  a  whole  series  of  key  disbursement  items,  inad- 
equate controls  on  the  number  of  lawyers,  and  inadequate  controls 
on  turnover  of  staff. 

The  meals  which  the  subcommittee  staff  and  GAO  have  focused 
on  I  think  illustrate  that  what  went  on  could  be  accurately  de- 
scribed as  a  feeding  frenzy,  not  only  in  the  metaphorical  sense,  but 
in  the  physical  sense.  There  were  an  awful  lot  of  very  expensive 
meals  that  were  consumed  by  some  of  the  lawyers  in  these  cases. 

And  I  think  that  some  of  this  is  unconscionable.  We  are  going  to 
have  to  go  back  and  try  to  recoup  all  overbillings  and  try  to  rectify 
this  situation. 

I  have  to  be  candid  with  the  subcommittee  that  without  written 
terms  of  engagement  and  clear  guidelines  such  as  we  now  have  in 
place  or  will  shortly  have  in  place,  it  is  very  difficult  to  do  anything 
more  than  look  at  these  bills  and  try  to  judge  them  against  a 
standard  of  reasonableness. 

The  key  thing  that  we've  tried  to  do  in  the  last  year  on  the  bil- 
lings is  to  establish  what  the  terms  of  engagement  are,  to  get  peo- 
ple to  review  the  bills,  and  probably  most  importantly,  to  try  to 
consolidate  the  defense  of  some  of  these  cases.  The  Hanford  case 
is  a  particular  example.  Six  contractors,  twelve  law  firms,  a  huge, 
huge  amount  in  my  view,  a  huge  duplication  of  effort. 
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The  first  thing  we  tried  to  do  once  we  realized  the  seriousness 
of  the  problem  was  to  sit  down  in  a  cooperative  fashion  with  the 
contractors  and  tell  them  they  had  to  consolidate  the  defense  of 
these  cases.  They  suggested  a  steering  committee.  We  agreed  to 
that,  to  try  that.  It  didn't  work.  They  were  unable  to  eliminate  du- 
plication or  even  to  promise  us  they  would  eliminate  duplication. 

We  have  now  directed  the  consolidation  of  that  case  so  that  we 
will  have  one  law  firm  running  the  show  and  responsible  for  the 
conduct  of  the  case.  My  anticipation  is  that  if  we  can  accomplish 
this,  we  will  see  a  major  reduction  in  the  expense  of  the  Hanford 
proceeding. 

It  will  still  be  expensive  and  I  think  that  we've  got  to  do  several 
things  there:  First,  consolidate;  second,  exercise  more  control  over 
the  substantive  course  of  litigation  which  we  are  doing;  third,  set 
up  audit  standards  and  an  audit  process  to  make  sure  that  the 
bills  in  fact  are  reviewed  not  only  by  lawyers  who  are  good  at  look- 
ing at  questions  of  overstaffing,  pace  of  the  case,  turnover,  but  by 
trained  auditors  who  can  look  at  disbursements  and  compare  them 
to  the  terms  of  engagement.  But  we  can't  even  do  that  until  we 
have  the  terms  of  engagement. 

That's  what  we  are  getting  now.  I  think  that  within  a  month,  we 
should  have  that  part  of  it  in  place. 

The  next  step,  and  I  want  to  thank  Mr.  Rezendes  for  giving  a 
useful  summary  of  where  we  stood  a  year  ago  and  more  impor- 
tantly, giving  us  some  useful  thoughts  on  where  to  go  from  here. 

He's  mentioned  that  we  have  got  litigation  management  guide- 
lines in  place.  One  of  his  suggestions  which  we  are  adopting  is  to 
try  to  use  the  Resolution  Trust  Corporation  standards  as  a  guide- 
line for  our  own  contractors  and  their  counsel.  That's  going  to  be 
something  we'll  try  to  put  in  place  in  the  next  month. 

We  need  to  have  an  audit  capability  which  we  are  in  the  process 
of  setting  up.  We  need  to  have  better  cost  reporting.  In  the  course 
of  trying  to  prepare  this  presentation,  it  became  clear  that  still 
hadn't  captured  the  full  cost  of  these  class  actions.  I  will  put  a 
board  up  that  shows  this  and  we  have  distributed  copies  to  the 
subcommittee. 

I  will  come  over  here  if  I  may,  Mr.  Chairman.  Can  you  hear  me? 

What  we  have  now  is  relatively  accurate  year-to-year  cost  num- 
bers for  the  class  actions  broken  out  by  outside  counsel,  in-house 
contractor  costs  and  database  expenses  and  what  you  will  see  is 
that  the  lion's  share  of  the  money  has  gone  to  outside  counsel.  This 
has  been  a  piece  of  it  that's  gone  to  other  contractor  costs,  which 
is  contractor  in-house  costs  and  some  consultants  that  are  hired  di- 
rectly by  the  contractors. 

The  remainder  is  database  costs.  What  we  are  going  to  do  is 
work  with  GAO  to  try  to  get  a  reliable  system  that  covers  not  only 
the  class  actions,  but  also  the  other  litigation  the  Department  con- 
ducts, which  is  not  on  the  system  now. 

But  in  sum,  what  I'd  like  to  say  is  that  I  believe  that  we  are  on 
a  course  that  is  going  to  get  these  litigation  expenses  under  control 
to  permit  us  to  exercise  substantive  control  over  the  litigation,  to 
be  able  to  have  accurate  reports  of  the  money  we  are  spending  and 
a  unified  litigation  budget  for  the  Department's  work. 
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I'd  like  to  thank  the  subcommittee  staff  first  of  all,  for  spotting 
the  problem  for  me  early  on  and  for  the  Secretary;  and  secondly, 
for  working  with  us  on  this. 

Also  I  would  like  to  thank  GAO  for  some  helpful  suggestions  in 
tr3dng  to  improve  the  process  that  we  have  already  put  in  place. 
Mr.  Chairman,  I'm  happy  to  respond  to  questions. 

[Testimony  resumes  on  p.  126.] 

[The  prepared  statement  of  Mr.  Nordhaus  follows:] 
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STATEMENT  OF  ROBERT  R.  NORDHA^$ 

Mr.  Chairman  and  Members  of  the  Committee: 

I  am  pleased  to  appear  before  you  today,  on  behalf  of  the 
Department  of  Energy  (DOE),  to  discuss  reimbursement  of 
litigation  expenses  of  DOE's  contractors,  and  the  major 
initiatives  now  underway  by  the  Department  to  control  costs  and 
to  ensure  efficient  management  of  litigation. 

I  would  first  like  to  thank  the  Subcommittee  for  its  support 
of  our  efforts  to  reform  the  management  of  litigation  by  and 
against  DOE  contractors,  and  also  to  thank  the  General  Accounting 
Office  (GAO)  for  the  assistance  it  is  providing  the  Department  in 
auditing  the  payments  made  to  outside  counsel  in  connection  with 
the  class  actions  against  current  and  former  DOE  contractors,  and 
for  its  recommendations  for  further  management  improvements. 

On  May  26,  1993,  in  a  hearing  before  this  subcommittee, 
Secretary  O'Leary  announced  her  establishment  of  the  Contract 
Reform  Team,  which  was  charged  with  a  systematic  review  of  the 
Department's  contracting  policies.   Among  the  specific  areas  she 
targeted  for  review  were  improvement  of  the  management  of 
litigation  against  DOE's  contractors  and  controlling  the  level  of 
the  Department's  reimbursements  for  contractors'  legal  expense. 
She  told  the  Subcommittee  that  my  "first  order  of  business"  as 
General  Counsel,  once  I  was  confirmed,  would  be  to  deal  with  this 
issue. 

On  August  13,  1993,  two  weeks  after  my  confirmation,  I 
submitted  an  initial  report  to  the  Contract  Reform  Team  on  the 
deficiencies  in  the  Department's  litigation  management  practices 
and  outlined  a  program  of  reform  designed  to  control  costs  and 
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exercise  effective  management  over  litigation.   The  analysis  and 
recommendations  in  this  report  were  incorporated  in  the 
Department's  February  1994  Contract  Reform  Team  report  J   These 
reports  laid  out  longstanding  and  pervasive  problems  the 
Department  has  had  in  managing  its  contractor  litigation.   These 
are  problems  Secretary  O'Leary  and  my  office  are  committed  to 
solve. 

A  key  finding  of  the  August  1993  report  was  that  the 
Department  of  Energy,  through  its  management  and  operating 
contractors,  pays  over  $30  million  annually  to  outside  counsel 
retained  by  its  contractors,  largely  in  defense  of  actions 
brought  by  third  parties.   Over  half  of  these  costs  are  incurred 
by  contractors  to  defend  against  class  action  lawsuits  arising 
out  of  the  past  management  and  operation  of  DOE  facilities.   As  a 
result,  in  less  than  3  years,  the  Department  had  spent  an 
estimated  $47  million  in  outside  counsel  expense  to  defend  these 
class  actions.   Secretary  O'Leary  and  I  reached  the  conclusion 
that  litigation  costs  of  this  magnitude  were  unacceptable  and 
that  prompt  and  effective  implementation  of  the  litigation 
management  reforms  outlined  in  the  report  was  required.   The 
reforms  are  described  in  my  testimony. 

Litigation  and  Claims  under  DOE's  M&O  Contracts 

Under  the  Management  and  Operating  (M&O)  contract  typically 


^  The  August  23,  1993  report  and  the  relevant  portions  of 
the  Contract  Reform  Team  report  are  Appendix  A  to  this  testimony. 
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used  by  DOE  and  its  predecessor  agencies  (going  back  to  the  mid- 
1940  's),  DOE  agreed  to  reimburse  almost  all  legal  costs  and  court 
judgments  incurred  by  M&O  contractors  arising  out  of  the 
performance  of  their  contract  work.   Subject  to  exceptions  for 
bad  faith  and  willful  misconduct  by  senior  contractor  officials, 
contracts  written  before  1991  generally  treated  as  an  "allowable 
cost, "  reimbursable  by  the  Department,  all  litigation  expenses, 
including  reasonable  attorneys'  fees,  judgments,  and  any 
settlements  approved  by  the  Department,  arising  out  of  third- 
party  suits  against  a  contractor.   A  "litigation  and  claims" 
clause,  incorporated  into  most  M&O  contracts,  required  the 
contractor  to  (1)  notify  DOE  of  any  action  against  it;  (2)  obtain 
DOE  approval  to  defend  against  the  action;  and  (3)  furnish  DOE 
copies  of  all  pertinent  litigation  papers.   The  Contractor  was 
required  to  obtain  DOE  approval  for  any  settlement  of  the  action. 
The  Department  had  the  right  to  request  assignment  of  the 
contractor's  rights  arising  out  of  the  action  and  the  right  to 
settle  or  assume  the  defense  of  the  action. 

In  the  case  of  litigation  arising  out  of  nuclear  risks,  the 
Price  Anderson  Act  imposes  indemnification  requirements  on  the 
Department  that  are  even  broader  than  those  assumed  by  the 
traditional  M&O  contract.   (For  example,  there  is  no  bad  faith  or 
willful  misconduct  exclusion.) 

The  February  1994  report  of  the  Contract  Reform  Team 
recommended  revising  the  litigation  and  claims  clause  to  shift 
more  of  the  risk  of  third-party  claims  to  DOE ' s  contractors. 
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However,  because  the  Price-Anderson  indemnity  is  statutory,  the 
Department  has  limited  authority  to  reallocate  costs  associated 
with  nuclear  risks,  and  no  shift  of  this  risk,  was  proposed. 

DOE'S  Bistoric  Approach  To  Review  And  Management 
Of  Contractor  Litigation 

I  would  like  to  discuss  briefly  the  Department's  past 
practices  with  respect  to  reviewing  contractor  litigation 
practices.   Pursuant  to  the  litigation  and  claims  clauses  and  the 
allowable  cost  provisions  contained  in  most  MS.0  contracts, 
individual  DOE  field  offices  and  the  M&O  contractors  they 
supervise  established  varying  approaches  to  consultation  and 
approval  regarding  the  conduct  and  expenses  of  litigation.   Only 
on  significant  policy  questions  was  there  substantial 
coordination  with  litigation  counsel  at  DOE  headquarters.   Prior 
to  last  year,  there  existed  no  uniform  Department-wide  written 
guidance  concerning  the  review  and  control  of  contractor 
litigation  costs  from  the  Office  of  General  Counsel  in 
Washington.   Over  the  last  ten  years,  DOE  field  counsel  generally 
authorized  contractors  to  proceed  with  the  defense  of  most 
litigation  with  little  or  no  substantive  involvement  by  the 
Department,  other  than  approving  the  hiring  of  outside  counsel, 
reviewing  billings  (and  budgets,  in  large  cases),  and  consulting 
on  and  approving  settlements. 

With  respect  to  reviewing  contractor  litigation  bills,  it 
became  evident  to  me  shortly  after  I  took  office  that  the 
Department  was  not  conducting  a  meticulous  and  comprehensive 
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review  of  invoices  for  legal  bills,  and  that  this  was  a  serious 
shortcoming  given  the  very  substantial  sums  being  spent.   Field 
offices  used  different  review  procedures  and  subjected  bills  to 
varying  levels  of  scrutiny.   Field  offices  did  not  receive  copies 
of  outside  counsel  bills  in  the  class  actions,  and  were  reviewing 
bills  at  the  contractors'  offices.   Similarly,  there  was  no 
established  policy  for  monitoring  or  tracking  the  costs  of  cases, 
including  the  aggregate  cost  of  each  case  and  the  totality  of 
cases,  as  well  as  the  constituent  costs  of  outside  counsel  and 
various  litigation  support  costs,  such  as  the  use  of  computer 
data  bases.   The  Department  had  neither  knowledge  nor  control 
over  how  much  it  was  spending  to  defend  third-party  litigation 
against  contractors. 

Our  new  litigation  management  and  cost  reporting  procedures, 
described  below,  are  designed  to  remedy  these  problems. 

History  of  Class  Action  Litigation  Against  DOE  Contractors 

As  I  have  noted,  class  action  and  similar  lawsuits  against 
DOE  contractors  account  for  the  largest  litigation  expenses  being 
incurred.   Such  lawsuits  are  currently  pending  against  former 
and,  in  some  instances,  current  contractors  at  DOE's  Hanford, 
Rocky  Flats,  Fernald,  Portsmouth,  Oak  Ridge,  and  Mound 
facilities.   These  cases  (as  well  as  two  other  class  actions 
recently  dismissed  by  the  courts)  were  filed  shortly  after  the 
Department  settled  the  In  re  Fernald  Litigation  for  $78  million, 
and  the  allegations  and  claims  they  make  are  closely  patterned  on 
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the  allegations  and  claims  in  the  Fernald  case. 

In  re  Fernald  was  a  class  action  lawsuit  brought  against  the 
former  Fernald  management  and  operating  contractors  on  behalf  of 
people  who  lived  in  the  vicinity  of  the  plant.   The  plaintiffs 
claimed  that  they  had  suffered  emotional  distress  and  that  their 
property  values  had  diminished  as  a  result  of  emissions  of 
radioactive  and  toxic  materials  from  the  plant;  they  did  not, 
however,  claim  that  they  had  suffered  actual  illnesses  or  other 
physical  injuries.   Pursuant  to  its  contractual  and  Price- 
Anderson  Act  authority,  the  Department  elected  to  take  over  and 
handle  directly  the  defense  of  the  contractor  in  this  case,  a 
course  almost  without  precedent.   In  1989,  however,  the 
Department  decided  that  the  risks  of  continuing  to  defend  this 
case  were  too  great,  and  negotiated  a  settlement  that  involved 
paying  $78  million  --  out  of  the  Department's  appropriations  -- 
into  a  court-administered  fund  to  finance  a  medical  monitoring 
program  for  class  members,  to  make  direct  cash  payments  to  class 
members,  and  to  pay  plaintiffs'  attorneys'  fees  of  about  $18 
million. 

Following  the  In  re  Fernald  settlement,  the  same  lawyers  who 
had  brought  that  case  filed  essentially  identical  class  action 
lawsuits,  claiming  emotional  distress  and  diminished  property 
values  against  contractors  at  Rocky  Flats,  Portsmouth,  and  Mound. 
They  also  filed  similar  class  actions  claiming  emotional  distress 
on  behalf  of  workers  against  former  contractors  at  Fernald  and 
Rocky  Flats.   (The  Rocky  Flats  workers  case  was  dismissed  by  the 
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court  on  the  ground  that  workers  compensation  provides  the 
exclusive  remedy.)   In  addition,  several  class  actions  were  filed 
by  these  and  other  lawyers  against  every  M&O  contractor  who  has 
been  employed  at  Hanford  since  its  establishment  during  World  War 
II.   The  Hanford  class  actions,  like  the  original  Fernald  case, 
allege  only  emotional  distress  and  diminished  property  values. 
These  Hanford  class  actions  have  been  consolidated  by  the 
district  court  with  still  other  lawsuits  which  were  filed  at  the 
same  time  in  which  approximately  3,000  individuals  make  similar 
claims  and,  in  some  instances,  also  allege  that  they  or  members 
of  their  families  have  suffered  actual  physical  injuries  due  to 
off-site  releases. 

Except  for  the  individual  claims  that  have  been  consolidated 
with  the  Hanford  class  actions,  none  of  these  cases  involves 
allegations  that  the  plaintiffs  have  developed  diseases  or  other 
physical  injuries.   That  does  not  mean,  however,  that  the  stakes 
in  these  cases  are  small.   In  each  case  the  plaintiffs  seek 
hundreds  of  millions  of  dollars  in  both  compensatory  and  punitive 
damages.   In  addition,  in  each  case  the  plaintiffs  seek  funding 
for  medical  monitoring  of  thousands  (and  at  Hanford,  tens  of 
thousands)  of  putative  class  members.   In  the  aggregate,  the 
potential  liability  to  the  Department's  contractors  —  and  thus 
to  the  Department  --  in  these  cases  could  easily  exceed  $1 
billion. 

The  budgetary  impact  of  adverse  judgments  in  these  cases  or 
of  settlements  comparable  to  the  one  in  the  Fernald  residents 
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case  is  simply  unacceptable.   Settlement  of  the  eight  class 
actions  that  were  filed  in  the  wake  of  the  Fernald  residents  case 
on  the  same  terms  as  that  case  was  settled  would  have  cost  the 
Department  over  $600  million.   Moreover,  were  these  cases  to  be 
settled,  there  would  be  no  assurance  that  additional  class 
actions  would  not  be  filed  at  other  DOE  facilities. 

The  public  interest  is  not  served  by  spending  hundreds  of 
millions  of  dollars  to  settle  cases  in  which  there  is  no  showing 
of  physical  harm.   Nor  is  it  served  by  failing  to  resist  massive 
judgments  in  these  cases.   We  will  ensure,  therefore,  that  these 
class  actions  are  defended  in  accordance  with  three  fundamental 
principles:   First,  the  Department  must  treat  fairly  its  workers 
and  the  residents  of  communities  surrounding  DOE  facilities.   Of 
particular  concern  are  situations  where  workers  or  residents  may 
have  suffered  physical  injury  as  a  result  of  the  operations  of 
Departmental  facilities.  It  is  ray  personal  view  that  if  the 
Department  ascertains  that  personal  injury  has  resulted  from  its 
operations,  it  should  take  steps,  within  its  legal  authority,  to 
provide  an  appropriate  remedy.   Second,  the  Department  believes 
that  each  of  the  current  class  actions,  even  where  they  do  not 
involve  claims  of  personal  injury,  has  a  settlement  value.   The 
Department  will  continue  to  pursue  settlement  options  on  terms 
that  are  reasonable  in  light  of  the  nature  of  the  claims  made  and 
the  costs  and  risks  of  litigation.   Third,  until  the  class 
actions  are  resolved,  the  defense  of  them  must  be  conducted 
professionally,  economically,  and  in  a  manner  that  is  consistent 
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with  the  interests  of  the  Department  and  the  public. 

It  was  apparent  from  my  initial  review  of  the  costs  of 
contractor  outside  counsel  in  the  class  action  litigation  that 
the  conduct  of  this  litigation  has  not  been  consistent  with  the 
third  principle.   Our  most  recent  data  reinforces  this.   The 
Department's  total  cumulative  cost  for  these  pending  class 
actions  has  exceeded  $70  million  in  the  five  fiscal  years 
beginning  with  FY  90.^ 

These  costs  are  unacceptable.   The  reforms  the  Department 
has  initiated,  since  I  became  General  Counsel  last  year,  are 
designed  to  control  these  costs  and  to  ensure  that  the  class 
action  litigation  comports  with  these  principles  of  fairness, 
resolution,  and  economy. 

DOE'S  Mew  Litigation  Management  Procedures 

To  improve  litigation  oversight  and  reduce  the  legal  costs 
incurred  by  contractors  and  reimbursed  by  the  Department,  the 
Office  of  General  Counsel,  in  March  1994,  issued  comprehensive 
Litigation  Management  Procedures  that  are  applicable  to  virtually 
all  cases  where  DOE  may  be  contractually  responsible  for 
contractor  litigation  costs.'  The  procedures  require  more  than 
just  a  process;  they  impose  substantive  requirements  on  field 
counsel,  contractors,  and  outside  counsel  to  ensure  that  public 


^  Appendix  B  represents  the  Department's  preliminary  cost 
totals. 

'     A  copy  of  DOE'S  Litigation  Management  Procedures  is 
attached  as  Appendix  C. 
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funds  are  neither  wasted  nor  spent  imprudently.   Non-compliance 
will  result  in  disallowance  of  costs. 

Among  other  requirements,  the  Litigation  Management 
Procedures  require  that  contractors  submit  their  own  litigation 
management  procedures  which  the  Department  must  approve.   This 
process  is  designed  to  impose  self-discipline  on  contractors,  to 
ensure  that  DOE  has  sufficient  oversight  over  litigation 
management  and  costs,  and  to  provide  a  basis  for  subsequent 
audits.   For  instance,  contractors  must  provide  DOE  with  a 
Staffing  and  Resource  Plan  at  the  outset  of  litigation.   The  Plan 
is  designed  to  minimize  the  numbers  and  hours  of  lawyers  and 
paralegals,  and  to  control  attorney  "turnover"  by  requiring  the 
contractor  to  identify  the  resources  that  the  law  firm  intends  to 
devote  to  the  representation. 

The  contractors'  litigation  management  procedures  must  also 
set  forth  all  arrangements  concerning  fees,  expenses,  travel, 
meals  and  accommodations,  photocopying,  computerized  legal 
research,  word  processing,  communications  expenses,  billing  of 
overhead  expenses,  experts  and  consultants,  and  the  exclusion  of 
client  development  activity.   This  is  a  first  step,  but  one  that 
is  absolutely  necessary  in  order  to  have  a  basis  to  audit  law 
firm  bills.   However,  as  GAO  points  out,  by  allowing  contractors 
to  submit  their  own  procedures  and  requirements  respecting  cost 
items,  each  contractor  can  establish  a  different  set  of  rules 
and,  in  some  instances,  those  rules  may  conflict  with  other 
contractors'  rules.   Thus,  our  next  step  will  be  to  ensure  that 
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there  is  uniformity  with  respect  to  key  cost  items  (such  as 
travel,  meals,  lodging,  copying  and  facsimile  costs).   At  this 
time,  no  contractor  plan  has  been  approved  by  DOE.   Before 
approving  any  plan,  the  field  offices  will  work  closely  with  one 
another  and  with  my  office  to  achieve  consistency  and  to  ensure 
that  the  touchstone  is  whether  costs  are  reasonable  and  necessary 
for  the  defense,  and  thus  properly  borne  by  the  government.   In 
addition,  as  GAO  has  recommended,  the  Department  will  review  the 
approaches  taken  by  other  agencies  that  have  addressed  this 
issue,  such  as  the  Resolution  Trust  Corporation  and  the  Federal 
Deposit  Insurance  Corporation. 

Also,  the  Litigation  Management  Procedures,  field  counsel 
and  contractors  will  consult  regularly  with  the  Office  of  General 
Counsel  in  Washington  on  cases  raising  issues  of  special 
importance  to  the  Department,  so  that  the  Department  may  review 
and  comment  on  any  policy  issues  raised. 

Implementing  Litigation  Management  In  The  Class  Actions 

After  it  issued  the  Litigation  Management  Procedures  in 
March  1994,  the  Department  determined  that  implementation  of  the 
Procedures  was  most  critical  in  the  class  actions,  the  most 
costly  contractor  cases.   Thus,  in  April  1994,  DOE  provided 
contractor  counsel  in  the  class  actions  with  the  Litigation 
Management  Procedures  for  immediate  implementation. 
Specifically,  contractors  were  instructed  to  submit  (1)  monthly 
budgets  through  December  1994;  (2)  the  terms  of  engagement  for 

12 


80 


all  retained  counsel;  (3)  the  fee  and  other  costs  arrangements; 
(4)  the  Staffing  and  Resource  Plan;  (5)  their  billing  procedures 
and  process  for  reviewing  bills;  (6)  procedures  for  facilitating 
DOE  review  and  audit  of  bills;  and  (7)  their  process  for 
resolving  conflicts  of  interests.   Moreover,  DOE  directed  the 
contractors  to  provide  the  Department  with  a  detailed  case 
description  and  assessment  so  that  DOE  could  be  in  a  position  to 
make  informed  judgments  about  the  management  and  costs  of  the 
class  actions. 

In  cases  where  multiple  contractors  were  defendants,  DOE 
also  directed  the  contractors  to  submit  to  DOE  proposals  for  the 
consolidation  of  defense  efforts,  including  the  elimination  of 
duplicative  efforts  and  unnecessary  work  and  fees.   Finally,  DOE 
directed  contractors  to  begin  submitting  directly  to  the  Chief 
Counsels  complete  billing  statements  as  well  as  other  litigation 
records  relevant  to  the  contractor's  claim  for  reimbursement. 
Having  custody  of  billing  statements  is  essential  to  managing 
litigation  costs  effectively. 

To  ensure  that  these  measures  are  effectively  implemented, 
my  office  holds  weekly  conference  calls  with  the  Chief  Counsels 
responsible  for  each  class  action  to  discuss  litigation 
management  and  to  coordinate  common  and  significant  policy  and 
legal  issues.   Moreover,  DOE  has  instituted  new  internal 
reporting  and  review  procedures  and  requirements.   Field  counsel 
are  required  to  submit  to  DOE  Headquarters  uniform  monthly 
reports  that  detail  the  litigation  costs  approved  for  that  month 
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and  cumulatively  for  each  case.   Field  counsel  must  carefully 
review  all  bills,  raise  any  questionable  items  with  the 
contractor,  and  take  all  other  necessary  steps  to  ensure  that  any 
inappropriate,  duplicative,  or  unreasonable  costs  are  disallowed. 

In  addition,  DOE  has  chosen  the  biggest  and  most  costly  of 
the  class  actions  as  a  pilot  project  in  cost  reduction.   As 
mentioned  earlier  in  my  testimony,  the  Hanford  class  action  names 
as  defendants  every  contractor  that  has  operated  and  managed  the 
site  over  the  half -century  of  its  existence.   Each  contractor  had 
retained  its  own  lead  counsel  and  local  counsel,  resulting  in  an 
unacceptable  duplication  of  effort  and  costs.   A  total  of  twelve 
firms  are  representing  the  six  defendants  in  the  Hanford  case. 
So  far  approximately  $29  million  has  been  spent  by  the  Department 
to  defend  this  class  action. 

To  reduce  the  enormous  cost  of  this  case,  and  to  serve  as  a 
pilot  case  for  the  remaining  class  actions,  DOE  in  December  1993 
met  with  the  Hanford  contractors  to  devise  a  plan  for  a 
consolidated  defense,  with  the  aim  of  selecting  a  lead  law  firm 
to  manage  the  litigation  and  represent  the  collective  interests 
of  the  contractors.   In  response,  the  contractors  proposed  a 
Steering  Committee  that  would  meet  regularly  and  allocate  tasks 
in  an  effort  to  reduce  duplication  among  the  various  counsel. 
The  Department  agreed  to  test  the  use  of  a  Steering  Committee  for 
the  remainder  of  this  fiscal  year.   After  several  months  of 
experience  with  the  Steering  Committee,  I  reached  the  conclusion 
that  the  Steering  Committee  was  incapable  of  eliminating 
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duplication  and  that  it  could  not  sufficiently  reduce  the  costs 
of  litigation  in  the  Hanford  case.   As  a  consequence,  on  June  28, 
1994,  the  Department  informed  the  contractors  in  the  Hanford  case 
that,  for  the  next  fiscal  year,  the  Department  will  no  longer 
reimburse  any  contractor  for  the  services  of  any  outside  counsel 
other  than  one  law  firm  --  either  collectively  designated  by  the 
contractors  or  the  Department  --  to  serve  as  counsel  for  the 
litigation  under  DOE's  supervision.   The  Department  believes  that 
if  this  structural  change  in  the  defense  of  the  Hanford  class 
action  is  successfully  implemented,  it  will  dramatically  reduce 
counsel  fees  and  other  litigation  costs. 

Finally,  in  order  to  follow-up  on  GAO's  and  our  own  staffs' 
recommendations,  I  have  asked  a  group  of  senior  lawyers  in  the 
field  and  at  headquarters,  and  our  OGC  auditors,  to  work  with  me 
to  plan  and  implement  the  next  phase  of  our  litigation  cost 
control  program.   This  phase  of  the  program  will  include:  (1) 
uniform  standards  for  major  categories  of  fees  and  disbursements 
such  as  meals,  travel,  billing  for  travel  time,  copying  and 
telecopying  charges,  and  similar  items  (discussed  above);  (2) 
establishment  of  in-house  audit  capability  and  of  standard  audit 
procedures;  (3)  the  extension  of  the  monthly  cost  reporting 
process  to  all  litigation  costs;  and  (4)  establishment  of  a 
Department-wide  litigation  budget. 

Conclusion 

I  believe  these  measures  will  improve  significantly  the 
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Department's  ability  to  manage  contractor  litigation  and 
eliminate  unnecessary  or  unreasonable  costs.   Again,  I  thank  the 
Subcommittee  and  the  GAO  for  their  assistance  in  these  matters. 
The  Department  will  benefit  greatly  from  the  Subcommittee's 
continued  support  as  we  move  forward  with  implementing  a 
comprehensive  cost-control  system  that  can  ensure  that  the 
public's  money  is  not  wasted  on  unnecessary  or  excessive 
litigation  costs. 

I  would  be  pleased  to  answer  any  guestions  the  Subcommittee 
may  have. 
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APPENDIX   A 


COr^TRACT  REFORM  TEAM 

REPORT  BY  THE  SUBGROUP  ON 

CONTRACTOR  LITIGATION  AND  OUTSIDE  COUNSEL  FEES 


I.  Summary 

The  Department  of  Energy,  through  its  management  and  operating  contractors, 
spends  over  $30  million  annually  in  connection  with  the  payment  of  fees  to  outside 
counsel  retained  by  its  contractors,  largely  in  defense  of  actions  brought  by  third 
parties.  The  Subgroup's'  examination  of  the  nature  and  scope  of  these  expenditures 
led  it  to  conclude  that  a  number  of  actions  could  be  taken  to  improve  (1)  the  terms  of 
engagement  of  outside  counsel  by  DOE  contractors.  (2)  cost  control  mechanisms  as 
litigation  proceeds,  and  (3)  litigation  management  strategies. 

Section  II  of  this  report  discusses  the  nature  of  the  litigation  expenses  and  the 
practices  presently  employed  by  the  Department's  Chief  Counsel  located  throughout 
the  DOE  complex  in  their  review  and  oversight  of  contractor  litigation.   Section  111 
analyzes  the  issues  associated  with  the  Department's  current  cost  reimbursement  and 
litigation  management  policies.   Section  IV  sets  out  the  Subgroup's  recommendations 
regarding  management  of  contractor  litigation  and  associated  cost  control 
mechanisms.  Finally,  Section  V  sets  out  proposed  next  steps  to  implement  the 
Sutjgroup's  recommendations. 

II.  Contractor  Utiqatlon  Costs/Chief  Counsel  Review  Procedures 

Costs: 

In  order  to  ascertain  the  magnitude  of  the  expenditures  by  DOE  contractors  and  the 
current  review  practices  employed  by  DOE,  the  Sut>group  first  conducted  a  survey  of 
the  Chief  Counsel  Offices.  Data  related  to  the  costs  of  outside  counsel  retained  by 
DOE  contractors  for  Fiscal  Years  (FY)  1992  and  1993  was  collected  from  all  DOE 
Operations  Offices,  \he  Morgantown  and  Pittsburgh  Energy  Technology  Centers,  the 
Naval  Petroleum  Reserves  in  California,  the  Schenectady  Naval  Reactors,  the 
Strategic  Petroleum  Reserve  Office,  and  the  Superconducting  Super  Collider  Project 
Office.  As  tabulated  at  Tab  B.  the  legal  fees  paid  are: 

FY  1992  FY  1993  (as  of  5/31/93) 

$31.2  million  $23.7  million 


'  The  Subgroup  f\/lemt>ership  is  identified  at  Tab  A. 
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Three  Operations  OHices  --  Albuquerque.  Oak  Ridge,  and  Richland  --  each  reponed 
contractor  outside  counsel  expenditures  in  excess  of  $7  million  tor  FY  1992  and  final 
FY  1993  costs  are  likely  to  be  in  the  same  range.   While  these  three  Operations 
Offices  are  among  the  largest  of  DOE  field  offices,  between  50%  to  75%  of  the 
contractor  legal  costs  reported  by  these  offices  are  attributable  to  "toxic  tort"  class 
action  suits  filed  against  current  and  former  DOE  contractors  employed  at  these  sites. 


In  light  of  the  magnitude  of  the  class  action  costs,  greater  detail  of  these  actions  and 
their  associated  costs  was  obtained.   Tab  C  contains  a  brief  summary  of  each  class 
action  case,  its  status,  relief  sought  and  upcoming  litigation  activities.   The  chart 
located  at  Tab  D  identifies  the  class  action  cases,  the  law  firms  representing  the 
contractors,  and  the  costs  of  the  cases  for  Fiscal  Years  1991,  1992  and  1993.   As  the 
chart  indicates  the  legal  costs  associated  with  class  actions  for  these  fiscal  years  are 
$18,041,294.89.  $16,650,118.19.  and  $12,445,258.61.  respectively. 

DOE  Review  And  f\/lanaqefnent  Practices: 

The  survey  of  the  Chief  Counsel  Offices  included  an  inquiry  regarding  the  practices 
and  procedures  employed  by  Chief  Counsel  in  their  review  of  contractor  requests  to 
retain  outside  counsel  and  in  their  monitoring  of  ongoing  litigation.   As  indicated  by 
Tab  E,  which  contains  a  summary  of  these  practices  and  procedures,  the  practices 
differ  somewhat  from  office  to  office.   Generally,  Chief  Counsel  are  conferred  with 
prior  to  the  contractor's  retention  of  outside  counsel  and  there  is  an  opportunity  to 
review  the  choice  of  firm  selected  by  the  contractor  and  the  hourly  billing  rates.   While 
some  Chief  Counsel  typically  review  invoices  prior  to  payment,  other  offices'  prior 
review  only  occurs  above  certain  dollar  thresholds.   Quarterly  reports  of  litigation 
activities  and  costs  often  are  reviewed  by  the  Chief  Counsel. 

As  of  the  survey  date,  there  existed  no  written  guidance  on  this  subject  from  the  Office 
of  General  Counsel  in  Washington.  Chief  Counsel  have  developed  their  own 
operating  practices,  which  generally  include  consultation  with  the  Deputy  General 
Counsel  for  Litigation  in  Washington  on  a  case-by-case  basis  dep>ending  on  the 
sensKivity  and  nature  of  the  case.  Over  the  last  ten  years,  the  basic  litigation 
management  policy  has  included  an  occasional  case  in  which  the  Department 
assumed  the  defense  of  significant  litigation  filed  against  the  Department's 
management  and  operating  contractors.  In  recent  years,  of  the  standard  practice  is  to 
authorize  the  contractors  to  proceed  with  the  defense  of  most  litigation  with  virtually  no 
involvement  by  the  Department  in  the  litigation  other  than  approval  to  hire  outside 
counsel,  review  of  billings  (and  budgets,  in  large  cases),  and  corisultation/approval  of 
settlements  which  will  be  reimbursed  by  DOE. 


86 


III.  Issues 

A.        Contractual  Provisions 

Many  of  the  issues  involving  government  reimbursement  and  control  of  a  management 
and  operating  contractor's  litigation  expenses  essentially  arise  from  the  nature  of  cost- 
reimbursement  contracts  in  general.   Cost-reimbursement  contracts  are  used  wtien 
there  is  significant  uncertainty  in  the  nature  or  the  amount  of  work  to  be  performed  by 
the  contractor,  and  thus  the  use  of  a  fixed-price  contract  would  not  be  practicable.   All 
of  DOE'S  management  and  operating  (M&O)  contracts  are  cost-reimbursement 
contracts.  Under  f^&O  contracts,  the  government  generally  pays  all  of  a  contractor's 
expenses  in  performing  the  work,  plus  a  fee  for  the  effort.  The  government's 
obligation  to  pay  the  contractor's  costs  of  performance  is  limited  by  a  broad 
requirement  of  contractor  'reasonableness,  including  the  exercise  of  prudent  business 
judgment'  In  making  expenditures  and  any  specific  contract  provisions  describing 
particular  allowable  and  unallowable  costs.   Litigation  expenses,  including  reasonable 
counsel  fees,  are  specilically  allowable  if  incurred  in  accordance  with  the  standard 
M&O  "litigation  and  claims'  clause.   Moreover,  under  the  contracts.  DOE  generally  has 
been  obligated  to  reimburse  M&O  contractors  for  judgments  against  the  contractors  in 
third  party  law  suits  arising  out  of  performance  of  the  contracts.  (Note  that  the 
standard  allowable  cost  provisions  provide  that  legal  expenses  incurred  in  prosecuting 
or  contesting  actions  against  the  United  States,  are  generally  unallowable;  and  that 
the  Major  Fraud  Act  may  also  limit  or  preclude  the  reimbursement  of  costs  of 
defending  certain  actions  brought  by  Federal  or  state  govemments.)   In  addition, 
judgments  by  third  parties  against  M&O  contractors  involving  non-monetary  relief, 
such  as  injunctions,  could  have  serious  adverse  effects  on  DOE  programs. 

In  recognition  of  the  fact  that  judgments  against  M&O  contractors,  as  well  as  litigation 
expenses,  probably  would  be  borne  by  DOE  ultimately,  a  standard  'litigation  and 
claims'  clause  was  developed  for  incorporation  into  M&O  contracts.  The  clause 
historically  has  required  that  the  contractor  (1)  give  DOE  immediate  notice  in  writing  of 
any  action  against  it;  (2)  obtain  DOE  approval  to  defend  against  the  action:  and  (3) 
immediately  furnish  DOE  copies  of  all  pertinent  papers.  The  Contractor  must  obtain 
DOE  approval  for  any  settlement  of  the  action.   DOE  has  the  right  to\equest 
assignment  of  the  contractor's  rights  arising  out  of  the  action  and  the  right  to  require 
the  contractor  to  authorize  DOE  to  settle  or  defend  the  action.     See  Depatt^ment  of 
Energy  Acquisition  Regulation  (DEAR)  970.5204-31. 


Pursuant  to  the  litigation  and  claims  clause  and  the  allowable  cost  provisions 
contained  most  M&O  contracts,  DOE  field  offices  and  M&O  contractors  at  individual 
locations  have  established  various  formal  or  informal  methods  of  consultation  and 
approval  regarding  the  conduct  and  expenses  of  litigation.  There  also  has  been 


87 


-  4 


substantial  coordination  with  litigation  counsel  at  HQ  on  significant  policy  questions. 
The  present  review  by  the  Contract  Reform  Team  has  been  undertaken  because  of 
concems  that  these  methods  have  not  be  sufficient  to  insure  uniformity  of  procedures 
and  maximum  efficiency  in  ensuring  appropriate  choice  of  outside  counsel  for  the 
M&O  contractor,  the  proper  management  of  litigation   the  proper  strategy  concerning 
particular  issues  during  litigation,  and  control  of  litigation  expenses. 

One  complicating  factor  concerning  M&O  contractor  litigation  is  the  modification  to  the 
standard  allowable  cost  provisions  and  the  litigation  and  claims  clause  which  was  part 
of  the  'Accountability  Rule"  published  in  final  form  in  June.  1991. 

The  Accountability  Rule  provided  that,  up  to  a  ceiling,  certain  expenses  of  profit- 
making  M&O  contractors  would  no  longer  be  reimbursed  (e.g..  fines  and  penalties, 
negligence  judgments).   Costs  of  litigation  incurred  by  the  contractor  in  bringing  or 
defending  claims  relating  to  these  costs  also  were  made  unallowable.    In  view  of  the 
possibility  that  the  contractor  would  have  to  bear  these  costs,  the  litigation  and  claims 
clause  essentially  had  to  provide  for  two  different  procedures:   the  government's 
power  to  approve,  direct  or  take  over  litigation  would  be  limited  to  situations  where  the 
government  would  be  responsible  for  reimbursement  of  the  judgment;  the  contractor 
could  control  the  litigation  wtiere  it  would  be  financially  responsible  and  the 
govemment  did  not  have  a  strong  programmatic  interest  in  the  result.    Once  the 
government  determined  it  should  direct  the  defense  of  the  litigation,  then  the 
govemment  would  become  responsible  for  judgment  and  litigation  expenses.    Thus, 
the  government  is  faced  with  a  difficult  choice  -  exercise  approval  rights  and  have  to 
pay  litigation  expenses  and  any  judgment;  or  let  the  contractor  control  the  litigation 
and  expenses,  and  run  the  risk  that  the  contractor  will  later  discover  some  other  basis 
to  recover  those  from  the  govemment  (e.g..  contractor  ultimately  found  not  negligent; 
govemment  actions  contributed  to  the  judgment  against  contractor).    It  is  not 
completely  clear  under  existing  rules  and  contracts  whether  or  to  what  extent  DOE 
may  attempt  to  influence  any  aspect  of  litigation  strategy  or  costs  without  being 
obligated  to  reimburse  all  expenses. 

Under  the  Accountability  Rule,  it  appears  that,  at  field  offices,  the  M&O  contractors 
have  been  "informaliy*  advising  DOE  of  their  litigation  approach,  the  law  firms  selected 
to  defend  them,  and  the  expenses.   DOE  has  then  given  "informal*  advice  and 
approval  to  the  contractors,  while  trying  to  avoid  any  actions  that  could  be  construed 
as  formal  direction,  which  could  make  DOE  responsible  for  judgments  and  costs. 
Modification  of  standard  contract  provisions  and/or  the  accountability  rule  may  be 
required  to  deal  with  this  problem. 

Another  complicating  factor  involving  cost  reimbursement  of  legal  fees  is  the  Major 
Fraud  Act.   That  Act  would  limit  potential  reimbursement  of  legal  costs  in  certain  legal 
actions  brought  by  Federal  or  state  governments.   DOE's  regulations  implementing  the 
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Major  Fraud  Act  are  expected  to  be  published  in  final  form  in  the  near  future. 


Finally,  there  is  an  area  of  M&O  outside  legal  costs  which  is  not  the  result  of  litigation. 
These  costs  may  result  from  sut>contracts  for  special  or  support  services  with  law 
firms.  Such  subcontracts  should  be  subject  to  normal  subcontracting  procedures  of 
the  M&O  contractor,  including  competition,  cost  and  price  analysis,  etc.    Included  here 
are  legal  'consulting  services",  which  must  be  approved  by  the  Contracting  Officer. 
These  subcontracts  are  not  the  principal  objects  of  the  study  involved  here. 

B.        Potential  Cost  Reduction/Litigation  Management  Techniques 

This  issuance  of  written  guidance  by  the  General  Counsel  to  focus  Chief  Counsel 
review  and  oversight  of  contractor  litigation  will  institutionalize  improved  cost  reduction 
and  litigation  management  techniques.   These  techniques,  such  as  alternative  fee 
arrangements,  teaming,  shared  staffing,  must  be  evaluated  and  in  turn  implemented 
where  appropriate  by  the  contractor  counsel.   In  order  to  shift  contractor  counsel's 
perspective  regarding  the  importance  of  such  efforts,  it  may  be  desirable  to  require  the 
contractor  to  develop  litigation  management  procedures  pursuant  to  framework  of 
minimum  operating  principles  issued  by  DOE. 

IV.  Recommendations 


The  Subgroup's  analysis  of  the  costs,  nature  and  complexity  of  DOE/contractor 
litigation,  issues  related  to  litigation  management,  and  a  review  of  current  literature 
concerning  the  cost  reduction  techniques  being  employed  by  corporate  counsel  has 
led  to  the  following  recommendations  aimed  at  improving  litigation  management  and 
reducing  outside  counsel  fees: 

1.        General  Counsel  Operating  and  Review  Procedures  —  The  General 
Counsel  will  issue  written  guidance  for  Chief  Counsel  to  employ  in  the 
review  and  oversight  of  contractor  litigation.   The  Subgroup  is  preparing 
recommendations  on  review  procedures  for  issuance  by  the  General 
Counsel.   The  General  Counsel,  after  consultation  with  senior 
headquarters  management,  will  finalize  this  guidance.   These  procedures 
will  focus  on  institutionalizing  Chief  Counsel  and  General  Counsel  review, 
and  will  include  minimum  operating  principles  to  be  administered  by  the 
contractors.   Careful  review  of  retainer  agreements  will  be  employed  to 
avoid,  for  example,  overstaffing,  layering  of  partners  and  associates,  and 
unreasonable  hourly  and  litigation  support  fees.   This  review  thus  will 
seek  to  utilize  cost  reduction  techniques  at  the  outset  of  the  retention 
arrangement.   Such  techniques  also  will  include  examining  the 
appropriateness,  on  a  case-by-case  basis,  of  innovative  compensation 
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arrangements.  such  as  alternative  fee  arrangements,  shared  staffing, 
teaming  arrangements,  and  will  seek  to  verify  the  use  of  market-based 
rates. 

2.  Training  in  Litigation  Management  Techniques  -  Spiraling  litigation  costs 
have  caused  corporations  across  the  country  to  scrutinize  the  litigation 
management  practices  of  their  legal  departments  and  to  develop  novel 
cost  saving  approaches.   The  cost  reduction  techniques  mentioned 
above,  as  well  as  other  more  traditional  approaches  (e.g..  litigation 
profiles,  discounting,  auditing),  are  the  subject  of  commercial  training 
courses/seminars  and  are  discussed  regularly  by  associations  comprised 
of  corporate  counsel.   The  Subgroup  believes  that  DOE  counsel  could 
benefit  greatly  from  such  training.   Consideration  also  could  be  given  to 
the  training  for  contractor  counsel  who  provide  the  direct  interlace  with 
outside  counsel. 

3.  DOE  Counsel  Roundtable  -  The  Subgroup  recommends  a  roundtabie 
discussion  on  the  subject  of  outside  counsel  fees  and  litigation 
management  be  included  in  the  upcoming  Fall  1993  DOE  Counsel's 
Conference.  This  conference  is  conducted  semi-annually  and  is  regularly 
attended  by  Office  of  General  Counsel  representatives  from 
Headquarters  and  Chief  Counsel  Offices,  as  well  as  by  contractor 
counsel.   The  subject  of  contractor  litigation  and  outside  counsel  fees 
could  be  included  in  a  DOE-only  session  and  in  a  session  which  includes 
contractor  counsel.   This  subject  could  be  retained  as  a  standing  agenda 
item  for  future  Counsel's  Conferences. 

4.  Cost  Reduction  in  Existing  Cases 

A.        Pilot  Case  -  The  Subgroup  recommends  that  one  pending  case 
be  identified  to  serve  as  a  pilot  case  for  immediate  implementation 
of  appropriate  cost  reduction  techniques  and  for  development  of 
practical  applications  of  these  techniques.   The  proposal  is  for 
DOE  counsel  (Chief  Counsel  and  HQ).  in  coordination  with 
contractor  in  house  and  retained  counsel,  to  conduct  an  analysis 
of  the  pilot  case  and  its  costs,  its  associated  litigation  strategy, 
prospects  for  settlement/trial,  to  develop  a  strategy  to  minimize 
costs,  and  promptly  implement  that  strategy.^ 


^  Consistent  with  the  objectives  of  the  Subgroup's  activities,  one  Subgroup 
member  (Chief  Counsel.  Savannah  River)  recently  approved  the  contractor's  proposal, 
on  a  test  basis,  for  the  use  of  an  innovative  alternative  fee  arrangement  -  a  flat  fee  for 
a  defined  twenty-one  step  plan  which  would  take  the  case  up  to  trial  at  which  time  the 
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B.         Follow-up  --  As  soon  as  feasible  after  undertaking  work  on  tfie 
pilot  case,  each  of  the  other  pending  class  action  cases  will  be 
reviewed  to  develop  and  implement  a  strategy  for  cost 
minimization. 

Comprehensive  Review  of  DOE  Authority  to  Control  Litigation  -  The 
Subgroup  recommends  that  the  Office  of  General  Counsel  undertake  a 
comprehensive  review  of  the  effectiveness  of  litigation  conducted  by 
contractors'  outside  counsel  and  extent  to  which  DOE  counsel  can 
exercise  greater  control  or  direction  of  litigation  under  certain 
circumstances  without  subjecting  the  Department  to  additional  liability. 


V.  Next  Steps 

Written  policy  and  guidance  on  contractor  litigation  and  outside  counsel  fees  to  be 
issued  by  the  General  Counsel  should  be  studied  thoroughly  by  Chief  Counsel. 
General  Counsel  and  HO  counsel.   Additionally,  contractor  counsel  may  provide 
further  innovations  and  different  perspectives  which  should  be  considered.   In 
recognition  of  the  importance  of  the  views  of  these  stakeholders,  the  Subgroup 
recommends  the  following  next  steps: 

1.  Review  and  approval  of  proposed  General  Counsel  Operating  and 
Review  Procedures.    (August  1993) 

2.  Letter  to  contractor  counsel  advising  them  that  a  new  General  Counsel 
policy  will  be  forthcoming,  and  soliciting  their  views,  cooperation  and 
assistance.    (August  1993) 

3.  Identification  of  Pilot  Case.   (August  1993) 

4.  Develop  and  Implement  Pilot  Case  Cost  N/linimization  Strategy. 
(September  1993) 

5.  DOE  Counsel  Roundtable.   (October  1993) 

6.  Issuance  of  GC  policy.   (December  1993) 


case  would  convert  to  an  hourly  arrangement.  The  contractor  will  prepare  a  report  on 
the  arrangement  following  completion  of  the  case  for  further  analysis  by  DOE  as  to  its 
application  on  a  larger  scale. 
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Tab  A 


Subgroup  Members 

Team  Leader 

Robert  R.  Nordhaus 
General  Counsel 

Members 

Marc  Johnston 

Deputy  General  Counsel  for  Litigation 

James  A.  Stout 
Chief  Counsel 
Albuquerque  Held  Office 

Charles  Przybylek 

Chief  Counsel 

Oak  Ridge  Reld  Office 

Warren  Bergholz 

Chief  Counsel 

Savannah  River  Field  Office 

Eugene  Pride 
Chief  Counsel 
Richland  Held  Office 

Peter  Bernard 
Chief  Counsel 
San  Francisco  Field  Office 

Mary  H.  Egger 

Acting  Assistant  General  Counsel 
for  Procurement  and  Rnance 

Robert  L  Forst 

Deputy  Assistant  General  Counsel 
for  Procurement  and  Finance 
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August  9.  1993 


Tab  B 


COSTS  FOR  RETENTION  OF  OUTSIDE 
COUNSEL  BY  DOE  CONTRACTORS 

J. 


Fiscal  Year  1992  ■ 
S3  UO  1.782.72 


Albuquerque  Field  Oflice  — 

S9.373.763.72 

Chicago  Field  Oflice 

S854397.90 

Civilian  Nuclear  Waste  Program  — 

so.oo 

Golden  Field  Office  — 

S329.435.00 

Idaho  Field  Oflice 

S224,456.00 

Morgantown  Energj-  Technology  Center  — 

SI. 000.00 
Naval  Petroleum  Reserve  — 
SO.OO 

Nevada  Field  Office  — 

S663.997.30 

Oak  Ridge  Field  Office 

S7.4 12.583.00 

Pittsburgh  Energy  Technology  Center 

SO.OO 

Pittsburgh  Naval  Reactors 

SI  8.807.43 

Richland  Field  Office  — 

S8.607.832.13 

Rocky  Flats  Field  OfFice 

S743,013.00 

San  Francisco  Field  Oflice  — 

S968.837.08 

Savannah  River  Field  Office  — 

S587.832.67 
Schenectady  Naval  Reactors  — 

S78 1,3 17.49 

Strategic  Petroleum  Reserve  — 

S228.000.00 

Superconducting  Super  Collider 

S406,510.00«» 


Fiscal  Year  1993' 

S23.726.364.89 


—  Albuquerque  Field  Office 
S9.007.153. 11 
Chicago  Field  Office 
SU76.272.03 

—  Civilian  Nuclear  Waste  Program 
S588.969.00 

—  Golden  Field  Office 
S24 1.52 1.00 
Idaho  Field  Office 
SI  84.201.00 

—  MorgaaiowD  Energy  TechnoIog>'  Center 
S500.00 

—  Naval  Petroleum  Reserve 
SI  60.987.45 

—  Nevada  Field  Office 
S470.54330 

—  Oak  Ridge  Field  Office 
S5.147.880.00 

—  Pittsburgh  Energy  Technology  Center 
SO.OO 

—  Pittsburgh  Naval  Reactors 
SI  2.598.69 

—  Richland  Field  Office 
54,444.678.83 
Rocky  Flats  Field  Office 
S91,711.00 

—  San  Francisco  Field  Office 
S590,829^4 

—  Savannah  River  Field  Office 
S634,04938 

—  Schenectady  Naval  Reactors 
S233,93136 

Strategic  Petroleum  Reserve 
S223,806.00 

Superconducting  Super  Collider  . 
S316.733.00" 


As  of  May  31,    1993 
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CASE  NAME: 
FOROM: 

KATORE  OF  ACTION: 


RELIEF  SOUGHT: 


SIGNIFICANCE : 


STATUS : 


UPCOMING : 


In  re:  Hanford  Nuclear  Reservation  Litioatior: 

U.  S.  Distract  Court  (Eastern  District, 
Washington) 

This  is  an  action  consolidating  all  cases 
filed  against  former  and  present  MiO 
contractors  at  the  Hanford  Nuclear 
Reservation  in  which  plaintiffs  --  both 
individually  and  as  representatives  of 
classes  --  allege  personal  injury  and/or 
property  damage  from  radioactive  and  other 
hazardous  materials  at  the  Hanford  Nuclear 
Reservation.   In  excess  of  2,500  individuals 
are  named  as  plaintiffs,  and  their  claims 
include  actual  injury,  emotional  distress, 
economic  loss,  and  property  damage.   The 
classes  of  plaintiffs  include  downwinders, 
native  Americans,  former  military  personnel, 
and  commercial  business  enterprises. 

Plaintiffs  have  not  reduced  their  claims  to  a 
monetary  amount.   They  are  seeking,  however, 
compensatory  and  punitive  damages,  creation 
of  a  medical  monitoring  fund,  abatement  of 
alleged  risks  from  underground  storage  tanks, 
CERCLA  response  costs,  and  attorneys'  fees. 

Under  the  contracts  with  the  current  a.id 
former  MiO  contractors.  DOE  will  have  to 
reimburse  them  for  all  costs  of  litigation, 
including  settlements,  judgments,  and 
attorneys'  fees. 

The  court  dismissed  the  following  claims  in 
the  consolidated  complaint:   (1)  the  claims 
for  abatement  and  remediation;  (2)  the  claims 
for  medical  surveillance  relief;  (3)  the 
claims  for  response  costs  under  CERCLA;  (4) 
the  claims  for  punitive  damages;  and  (5)  the 
requests  for  establishment  of  a  public 
information  program.   Plaintiffs  appeal  from 
the  district  court's  dismissal  of  the 
abatement,  medical  monitoring  and 
surveillance,  and  disclosure  claims  was 
dismissed  by  the  U.  S.  Court  of  Appeals  for 
the  Ninth  Circuit  for  lack  of  jurisdiction. 
However,  plaintiffs  have  recently  refiled 
their  medical  monitoring  claims  in  state 
court.   The  district  court  has  vacated  the 
previously  set  schedule  for  class 
certification  motions,  and,  at  present,  is 
proceeding  on  the  basis  of  individual 
compensatory  damage  claims. 

Discovery  and  trial  preparation  is 
continuing.   The  first  wave  of  discovery  is 
scheduled  to  be  comoleted  Vtv  Dor-omKo,-   toot 
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CASE  KAME: 

FORDM: 

NATURE  OF  ACTION: 


RELIEF  SOUGHT: 


SIGNIFICANCE: 


STATUS : 


UPCOMING: 


Cook  V  .  Rockwell  Int  ernat  a  crm  !  CcrC'- 

U.  S.  District  Court  (Distract  ol  Coloracc; 

This  IS  a  class  action  lawsuit  against  forr.er 
M&O  contractors  at  Rocky  Flats  filed  by 
individuals  and  businesses  who  own  property 
near  the  plant.   Plaintiffs  claim  emotionai 
distress  and  property  damage  as  a  result  of 
releases  of  radioactive  and  hazardous 
materials  from  the  plant. 

Plaintiffs  seek  $250,000,000  in  compensator-/ 
damages,  $300,000,000  in  exemplary  damages, 
CERCLA  response  costs,  the  establishment  of  a 
medical  monitoring  fund,  and  attorneys'  fees. 

Under  the  contracts  v;ith  the  former  Mc.0 
contractors,  DOE  will  have  to  reimJaurse  ther-. 
for  all  costs  of  litigation,  including 
settlements,  judgments,  and  attorneys'  fees. 

The  court  has  dismissed  (1)  the  CERCLA  clair.s 
for  alleged  response  costs  that  have  not  yet 
in  fact  been  incurred;  (2)  the  claims  for  all 
medical  monitoring  costs  except  for  costs  cf 
medical  testing  to  evaluate  the  e.nvircnirier.tal 
effects  of  the  alleged  releases;  (3)  the 
claims  chat  seek  general  scientific  studies; 
and  (4)  the  claims  for  misrepi  esentaticr.  ar.c 
concealment.   The  Court  has  not  ruled  on  the 
motion  for  class  certification. 

The  Court  has  established  the  following 
schedule:   (1)  a  status  conference  will  take 
place  on  September  15,  1993;  (2)  document 
production  is  to  be  completed  by  November  1, 
1993;  (3)  fact  depositions  are  to  be  taken 
between  the  end  of  document  production  and 
May  1,  1994;  (4)  plaintiffs'  and  defendants' 
expert  witnesses  are  to  be  designated  by  May 
15,  1994,  and  July  15,  1994,  respectively; 
(5)  all  expert  discovery  is  to  be  completed 
by  September  1,  1994;  and  (6)  all  dispositive 
motions  are  to-be  filed  by  October  1,  1994. 
Additionally,  oral  argument  on  plaintiffs' 
motion  for  class  certification  is  scheduled 
on  October  1,  1993 . 
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CASE  NAME: 

FORUM: 

KATURE  OF  ACTION: 


Building  and  Construction  Trades  DepartrT.er.':  . 
AFL-CIO  V.  Rockvjell  International  Corp. 


RELIEF  SOUGHT: 


SIGNIFICANCE: 


STATUS : 


UPCOMING: 


U.S.  Court  of  Appeals  (10th  Circuit) 

A  class  action  suit  brought  by  present  and 
former  workers  against  DOE's  former  MirO 
contractors  at  the  Rocky  Flats  Plant  in  which 
plaintiffs  allege  they  have  suffered 
emotional  distress  and  economic  injury  due  to 
exposures  to  radioactive  and  hazardous 
materials . 

A  medical  monitoring  program,  compensatory 
and  exemplary  damages  in  an  undetermined 
amount,  and  attorneys'  fees. 

Under  the  contracts  with  the  former  MtO 
contractors,  DOE  will  have  to  reimburse  their, 
for  all  costs  of  litigation,  including 
settlements,  judgments,  and  attorneys'  fees. 

The  district  court  granted  defendants' 
motions  to  dismiss  the  complaint  based  upon 
the  exclusivity  of  the  workers'  compensation 
laws  of  the  State  of  Colorado.   Plaintiffs' 
appealed  the  judgment  to  the  10th  Circuit, 
where  the  matter  has  been  fully  briefed  ar.f 
argued.   The  Circuit  Court  can  dismiss  the 
case  on  the  grounds  that  the  provision  of  the 
Defense  Authorization  Act  requiring  DOE  to 
establish  a  program  of  medical  monitoring  fcr 
current  and  former  workers  at  nuclear  weapons 
plants  renders  the  case  moot.   Appellants 
have  now  advised  the  Court  that  DOE  has  not 
met  the  timetables  set  out  by  Congress  for 
establishing  the  medical  monitoring  program, 
and,  consequently,  the  Court  should  decide 
the  case  on  the  merits. 

Awaiting  the  decision  from  the  10th  Circuit. 
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CASE  NAME: 

FORUM: 

NATURE  OF  ACTION: 


RELIEF  SOUGHT: 


SIGNIFICANCE: 


STATUS : 


UPCOMING: 


In  Re:   Los  Alamos  Lmiqoticn 

U.  S.  District  Court  (District  of  New  Kexicc, 

This  is  an  action  consolidating  class  and 
individual  cases  against  the  Regents  of  the 
University  of  California,  in  their  capacity 
as  operator  of  the  Los  Alamos  National 
Laboratory,  in  which  plaintiffs  claim 
personal  injury,  emotional  distress,  and 
economic  injury  from  alleged  wrongdoing  in 
the  generation,  storage,  and  disposal  of 
radioactive  and  non-radioactive  hazardous 
substances  at  the  laboratory,  and  from 
release  of  those  substances  into  the 
environment  surrounding  Los  Alamos.   The 
court  has  consolidated  the  Lujajn,  Tr'jelock. 
Holm,  Chavez,  and  Ki lls-Garrison  cases . 

525,000.000  compensatory  and  punitive  dar^ages 
for  each  of  the  plaintiffs  in  the  L'j-ian. 
Truelock,  Mills-Garrison,  and  Holm  cases.   Ir. 
the  Chavez  class  action  case,  plaintiffs  have 
not  specified  the  amount  of  the  claimed 
compensatory  and  punitive  damages. 

Under  the  contract  with  the  University  of 
California.  DOE  will  have  to  reimburse  the 
Regents  for  all  the  costs  of  litigation, 
including  settlements,  judgments,  and 
attorneys'  fees. 

The  Court  has  granted  defendants'  motion  to 
dismiss  the  following  claims:  public 
nuisance;  misrepresentation  or  concealment; 
negligent  infliction  of  emotional  distress; 
strict  liability  for  ultrahazardous 
activities;  radiation  causes  of  action 
based  on  state  law;  and  CERCLA  claims  based 
on  a  private  cause  of  action.   Additionally, 
the  court  dismissed  the  independent 
scientific  studies  claim  in  the  class  action. 

Defendants  have  filed  a  motion  for  summary 
judgment  based  on  the  statute  of  limitations 
in  the  Lujan  and  Mills-Garrison  cases. 
Additionally,  the  New  Mexico  Supreme  Court 
has  agreed  to  determine  whether,  as  a  matter 
or  comity,  in  suits  brought  against  the 
University  in  New  Mexico  for  actions 
occurring  in  New  Mexico,  the  University 
should  be  accorded  the  same  sovereign 
immunity  from  punitive  damages  that  it 
receives  under  California  Law. 
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CASE  NAME: 

FORDM: 

NATURE  OF  ACTION: 


RELIEF  SOUGHT: 


SIGNIFICANCE: 


STATUS : 


St  epp  V .  Monsanto  Research  Corporat^or. 

U.S.  District  Court  (Southern  District.  Ghic. 

This  is  a  class  action  lawsuit  filed  on 
behalf  of  approximately  25,000  residents, 
property  owners,  and  lessees  of  property 
within  a  five-mile  radius  of  DOE's  Hound 
Plant  against  the  current  and  a  former  KiC 
contractor  at  the  plant.   Plaintiffs  allege 
that  they  suffered  emotional  distress  and 
property  damage  from  radioactive  and  toxic 
emissions  from  the  plant. 

Plaintiffs  have  not  specified  the  amount  of 
monetary  damages  claimed.   However,  they  seeX 
compensatory   and  punitive  damages,  CEP.CL;^ 
response  costs,  the  establishment  of  a 
medical  monitoring  fund,  and  attorneys'  fees. 

Under  the  contracts  with  the  former  and 
current  M&O  contractors,  DOE  will  have  to 
reimburse  them  for  all  costs  of  litigation, 
including  settlements,  judgments,  and 
attorneys'  fees. 

The  court  has  certified  the  class  requested 
by  plaintiffs.   Defendants  have  filed  a 
motion  to  dismiss  plaintiffs'  claims  for 
injunctive  relief  and  medical  monitoring,  a 
motion  for  partial  summary  judgment  on 
plaintiffs'  claims  for  punitive  damages,  a.nd 
a  motion  for  summary  judgment. 


UPCOMING: 


Trial    preparation    is   continuing. 
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CASE  NAME: 
FORUM : 

HATURE  OF  ACTION: 


RELIEF  SOUGHT: 


SIGNIFICANCE: 


STATUS : 


Day  V.  NLO.  Inc. 

U.  S.  District  Court  (Southern  District. 
Ohio) 

This  is  a  class  action  lawsuit  on  behalf  of 
workers  and  frequenters  at  the  Fernald  Plant 
against  the  former  MiO  contractor. 
Plaintiffs  allege  excessive  exposure  to 
radioactive  and  other  hazardous  nvaterials,  as 
a  result  of  which  they  have  suffered 
emotional  distress  and  economic  injury. 

Plaintiffs  are  seeking  $200,000,000  in 
compensatory  damages  and  $300,000,000  in 
punitive  damages;  institution  of  a  medical 
monitoring  program;  attorneys'  fees. 

Under  the  contract  with  the  former  M&O 
contractor,  DOE  will  have  to  reimburse  it  fcr 
all  costs  of  litigation,  including 
settlements,  judgments,  and  attorneys'  fees. 

Statute  of  Limitations:   Defendants  filed  a 
motion  to  dismiss  based  upon  the  statute  of 
limitations.   Following  a  trial  limited  to 
the  issue  of  the  statute  of  limitations,  the 
3ury  found  that  the  claims  of  six  of  the  10 
originally-named  plaintiffs  were  time-barred. 
The  court  dismissed  the  complaint  with 
respect  to  the  claims  of  the  time-barred 
plaintiffs,  and  they  are  prosecuting  an 
interlocutory  appeal.   The  Sixth  Circuit  has 
heard  oral  argument,  and  has  taken  the  matter 
under  advisement. 

Class  Certification:   Following  its  ruling  or. 
the  statute  of  limitations,  the  court 
certified  a  class  consisting  of  employees  of 
NLO  and  employees  of  NLO  contractors  where 
were  present  at  the  Fernald  Plant  for  6 
continuous  weeks  and  who  were  no  longer 
present  at  the  site  after  December  31,  1981. 
The  court  has  denied  motions  to  reconsider 
this  order  or  to  certify  it  for  interlocutors- 
appeal  . 

Motion  to  Dismiss:   Defendants  filed  a  motion 
to  dismiss  all  claims  except  for  those  based 
on  allegations  of  intentional  tort.   Based  on 
the  exclusivity  of  the  workers  compensation 
remedies,  the  court  granted  defendants' 
motion  with  respect  to  the  class  members  who 
were  employees  of  NLO. 
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Day  V .  NLO,  Inc. 
Page  2 

Price-Anderson  Petition:   Plaintiffs  filed  a 
petition  pursuant  to  42  U.S.C.  §  2210  (o)  . 
requesting  the  court  to  find  that  the  total 
liability  in  the  lawsuit  may  exceed  the 
statutory  limit  of  the  Price-Anderson  Act, 
and,  further,  to  require  DOE  to  file  a  plan 
pursuant  to  that  section  of  the  Act.   The 
court  denied  the  petition  on  the  ground  that 
the  potential  liability  did  not  exceed  the 
Price-Anderson  limits. 

Summary  Jury  Trial:   The  district  court 
ordered  the  parties  to  participate  in  a 
summary  jury  trial  in  order  to  provide 
guidance  to  the  parties  in  settlement 
negotiations,  and,  over  the  objection  of 
defendants,  ruled  that  the  summary  trial 
would  be  open  to  the  press  and  public. 
Defendants  filed  a  petition  in  the  6th 
Circuit  for  writ  of  mandamus,  and  the  circuit 
court  stayed  the  summary  jury  trial  pending 
Its  consideration  of  the  mandamus  petition. 
Oral  argument  has  been  presented  to  the 
Circuit  and  the  court  has  taken  the  matter 
under  advisement. 

UPCOMING:  Trial  on  the  merits  is  scheduled  to  begin  in 

September,  1993. 
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CASE  NAME: 
FORUM: 

NATURE  OF  ACTION: 


RELIEF  SOUGHT: 


SIGNIFICANCE: 


STATUS : 


UPCOMING : 


BooQS  V .  Goodvear  Atomic  Corp. 

U.  S.  District  Court  (Southern  District, 
Ohio) 

A  class  action  lawsuit  by  eight  named 
plaintiffs  against  the  former  and  current  MLC 
contractors  at  the  Portsmouth  Gaseous 
Diffusion  Plant.   Plaintiffs  --  residents, 
property  owners  and  lessees  of  property  in  a 
six-mile  radius  of  the  plant  --  have  claimed 
emotional  distress  and  property  damage 
allegedly  caused  by  low-level  radioactive 
releases  emanating  from  the  plant. 

$300,000,000  compensatoi-y  and  S300,000,000 
punitive  damages;  other  relief  including  a 
medical  monitoring  fund,  CERCLA  response 
costs,  and  attorneys'  fees. 

Under  the  contracts  with  the  current  and 
former  MiO  contractors,  DOE  will  have  to 
reimburse  them  for  all  costs  of  litigaticr. 
including  settlements,  judgments,  and 
attorneys'  fees. 

The  court  certified  a  class  to  include 
persons  who  are  residents,  property  ov.-ners, 
and  lessees  of  property  within  a  six  mile 
radius  of  the  plant  and  who  allegedly 
received  injuries  from  discharges  from  the 
plant.   Approximately  10,000  persons  are 
included  in  the  class.   Defendants  have  f^lec 
a  motion  to  dismiss  the  plaintiffs' 
injunctive  relief  and  "medical  monitoring* 
claiiTiS  for  lack  of  subject  matter 
jurisdiction . 

Preparation  for  trial. 
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CASE  NAME: 


FOR0M: 


NATURE  OF  ACTION: 


RELIEF  SOUGHT: 


SIGNIFICANCE: 


STATUS : 


Euchee  Manna  &  Campground.  Inc.  v.  L'nion 
Carbide  Corporation 

U.  S.  District  Court  (Eastern  District, 
Tennessee) 

Nine  corporations  or  individuals  operating 
businesses  or  owning  property  on  Watts  Bar 
Lake  filed  an  action  against  a  fonder  and  the 
present  M&O  contractor  at  Oak  Ridge,  claiining 
that  defendants  have  discharged  contaminants. 
including  hazardous  waste  and  radioactive 
macerials,  into  the  environment,  which  has 
caused  damage  to  the  plaintiffs'  businesses 
and  property. 

Plaintiffs  seek  $24,850,000  in  compensatory 
and  punicive  damages. 

Under  the  contracts  with  the  former  and 
current  M&O  contractors,  DOE  will  have  to 
reimburse  them  for  all  costs  of  litigation, 
including  settlements,  judgments,  and 
attorneys'  fees. 

The  Magistrate  Judge  issued  a  recommended 
decision  regarding  defendants'  motion  for 
summary  judgment  (1)  granting  the  motion 
concerning  claims  based  upon  negligence  ar.± 
strict  liability;  and  (2)  denying  the  r.oticr. 
on  the  "nuisance"  claims. 


UPCOMING: 


Trial    preparation    continues. 
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Tab  E 


REVIEW  PRACTICES  &  PROCEDURES  OF 

DOE  CHIEF  COUNSEL  OF 

CONTRACTOR  OUTSIDE  LEGAL  FEES 


ALBUQUERQUE  FIELD  OFFICE: 

o         Review  procedures  have  changed  due  to  Accountability  Rule  (which  applies  to 
profit  making  M  &  O  contractors):   reserve  judgment  regarding  allowability  of 
costs;  and  do  not  become  involved  in  the  approval  process  for  retaining  specific 
law  firms  or  proposed  rates  on  behalf  of  profit  making  M&O  contractors  involved 
in  litigation. 

o         With  respect  to  non-profit  contractors  (e.g..  University  of  California),  a  more 
active  role  is  taken:   advance  approval  of  counsel,  preliminary  review  of 
estimated  costs,  right  to  prior  review  of  pleadings,  access  to  monthly  billings. 
(IG  review  several  years  ago  led  IG  to  conclude  that  Albuquerque's  practice  at 
that  time  of  reviewing  monthly  billings  prior  to  payment  was  not  cost  effective.) 

CHICAGO  FIELD  OFFICE: 

o         Chief  Counsel  normally  is  involved  in  the  approval  of  outside  law  firms,  either 
formally  or  informally. 

o         Approval  process  considers  whether  the  need  for  utilizing  outside  legal 

assistance  has  been  adequately  demonstrated,  the  identified  firm,  and  the 
hourly  rates. 

o         The  normal  review  process  does  not  call  for  examination  of  individual  invoices: 
however,  review  is  conducted  of  M&O  quarterly  reports  which  summarize 
outside  legal  expenses  related  to  litigation. 

o         Formal  sutDContracts  normally  are  used  for  ongoing  support  in  functional  areas 
(e.g.,  labor  relations),  but  not  for  legal  services  in  connection  with  litigation. 

GOLDEN  FIELD  OFFICE: 

o  The  fvl&O  contractor  selects  outside  counsel  based  on  the  ability  to  meet  three 
main  criteria:  desired  results,  competency,  and  cost.  Proposed  selections  are 
discussed  with  DOE  Chief  Counsel.  -   !- 
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o         All  outside  counsel  are  required  to  submit  monthly  statements  to  the  M&O 
contractor  detailing  activities  undertaken  and  the  costs  tor  performing  those 
activities. 

o         Generally,  outside  patent  counsel  are  retained  through  the  use  of  a  three-year 
subcontract  that  is  approved  by  the  Golden  Field  Office  and  renegotiated 
yearly.   Litigation  counsel  are  generally  retained  through  the  implementation  of 
a  retention  agreement  on  a  case-by-case  basis.   (Sample  retention  agreement 
provided). 

IDAHO  FIELD  OFFICE: 

o         The  Office  of  Chief  Counsel  is  involved  in  every  M&O  contractor  request  for  the 
retention  of  outside  counsel  for  the  purposes  of  defending  or  prosecuting 
litigation.   Chief  Counsel  discusses  with  contractor  counsel  the  justification  for 
the  litigation,  for  the  law  firm  selected-,  and  whether  the  hourly  rates  are 
reasonable.   Disapprovals  are  rare,  but  have  occurred. 

o         In  most  instances,  the  decision  as  to  which  law  firm  to  employ  is  based  solely 
upon  the  unique  litigation  skills  or  specialty  of  each  particular  firm;  however,  on 
occasion,  several  firms  are  interviewed  and  a  process  approaching  a 
competition  is  utilized.    Sutxxintracts  with  law  firms  are  the  norm. 

o         Chief  Counsel  closely  monitors  major  litigation. 

NAVAL  PETROLEUM  RESERVES  IN  CALIFORNIA 

o         Legal  services  subcontracts  are  subject  to  contractor's  competitive  procurement 
policies;  noncompetitive  selections  must  be  justified. 

o         Selection  of  outside  counsel  normally  is  preceded  by  consultation  with  DOE 
counsel. 

o         Invoices  are  reviewed  by  contractor  counsel;  DOE  counsel  and  Contracting 
Officer  review  and  approve  overall  litigation  budget. 

NEVADA  FIELD  OFFICE: 

o         The  Office  of  Chief  Counsel  reviews  and  approves  both  the  choice  and  hourly 
rates  of  outside  law  firms  retained  on  behalf  of  all  M&O  and  cost-type 
-    contractors. 
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o         Invoices  are  reviewed  and  approved  by  contractors"  counsel,  and  Chief  Counsel 
monitors  invoices  for  cost  wtiicti  are  submitted  monthly.   Payment  of  the  legal 
fees  is  then  approved  by  the  Department's  Contracting  Officer. 

o         The  choice  of  outside  law  firms  is  not  conducted  utilizing  competitive  selection 
processes,  and  implementation  of  such  practices  to  select  law  firms  are  not 
considered  either  sufficiently  timely  or  practicable. 

o        In  specialized  areas  (e.g..  radiation  tort  litigation),  contractors  generally  have  a 
long-term  relationship  with  private  counsel. 

OAK  RIDGE  FIELD  OFFICE: 

o         The  Contracting  Officer  sends  a  direction  memorandum  to  each  major  Oak 
Ridge  contractor  covering  procedures  for  the  retention  of  outside  counsel. 

o         Procedures  call  for  written  approval  of  employment  of  outside  counsel  by  DOE 
Chief  Counsel  following  submission  of  a  written  description  of  the  matter 
requiring  counsel,  firm  proposed,  justification  for  that  selection  and  hourly  billing 
rates. 

o         Detailed  monthly  billings  are  to  be  submitted  to  the  contractor  for  review  prior  to 
review  by  Chief  Counsel,  and  bills  of  more  than  $10,000  require  prior  DOE 
approval. 

o         On  major  litigation  (e.g..  class  action  or  multi-firm  representations),  contractors 
will  submit  a  budget  projection,  summary  of  activities,  etc. 

o         Retention  of  counsel  for  continuing  legal  needs  requires  formalized 
arrangements  subject  to  DOE  review. 

PITTSBURGH  NAVAL  REACTORS  OFFICE: 

o         The  retention  of  outside  law  firms  (including  choice  of  firm,  terms  of  retention, 
and  hourfy  rates)  is  first  reviewed  and  approved  by  the  Office  of  Chief  Counsel. 
Written  approval  by  the  DOE's  Contracting  Officer  is  required  when  the  costs 
are  to  be  charged  to  the  tVl&O  contract. 

o  .  Payment  of  legal  fees  and  all  other  reimbursable  expenses  by  retained  counsel 
are  approved  in  writing  by  the  Contracting  Officer.  Chief  Counsel  reviews  each 
invoice  prior  to  such  approval. 
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RICHLAND  FIELD  OFFICE: 

o         The  process  used  to  retain  legal  services  is  left  largely  to  the  discretion  of  the 
contractor.  The  contractors  occasionally  have  utilized  a  'competitive*  selection 
process. 

o         Chief  Counsel  reviews  hourly  rates,  but  not  other  terms  of  the  retainer 
agreement. 

o         All  invoices  submitted  by  the  outside  law  firms  are  reviewed  by  the  contractors 
and  any  discrepancies  resolved  before  they  are  submitted  to  DOE  for  payment. 

o         The  Office  of  Chief  Counsel  reviews  the  invoices  for  reasonableness  and 
allowability. 

o         Currently,  the  Office  of  Chief  Counsel  maintains  no  written  procedures 
governing  the  contractors*  retention  of  outside  legal  counsel. 

ROCKY  FLATS  FIELD  OFFICE: 

o         At  present,  issues  which  have  required  the  retention  of  outside  legal  counsel 
have  been  highly  specialized. 

o         The  Office  of  Chief  Counsel  is  consulted  regarding  the  need  for  counsel  and 
the  firm  to  be  selected.   Chief  Counsel  reviews  the  statement  of  work  and  the 
maximum  amount  of  funds  for  the  contract. 

SAN  FRANCISCO  FIELD  OFFICE: 

o         The  University  will  advise  and  confer  with  DOE  prior  to  the  retention  of  outside 
counsel  where  the  costs  are  to  be  charged  to  a  DOE  contract. 

o         The  Office  of  Chief  Counsel  does  not  review  individual  invoices  but 
examines  a  quarterly  report  on  outside  counsel  costs  provided  by  the 
management  and  operating  contractors  assigned  to  SAN. 

SAVANNAH  RIVER  FIELD  OFFICE: 

o         Westinghouse  Savannah  River  Company  (WSRC)  has  no  formal  written    - 
procedures  for  the  retention  of  outside  counsel.   When  a  need  for  outside 
counsel  is  demonstrated,  WSRC  conducts  interviews  with  various  firms  to 
assess  expertise  and  approach  to  relevant  issues,  staffing  and  fees. 
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o  Wackenhut  Services  Incorporated  (WSI)  retained  two  firms,  one  in  the 

environmental  area  and  one  in  the  labor  law. 

o         Under  the  standard  M&O  contractor  Litigation  and  Claims  clause  (DEAR 

970.5204-31).  a  contractor  must  obtain  the  approval  of  the  Department  before 
initiating  or  defending  any  related  litigation.   With  the  approval  request  also 
would  come  the  contractor's  request  for  the  retention  of  outside  counsel.   The 
Office  of  Chief  Counsel  is  responsible  for  reviewing  the  request,  including  the 
rationale  for  selection  of  any  specific  firm  and  the  reasonableness  of  hourly 
rates.  Chief  Counsel  must  approve  the  request  and  often  establishes  limits  on 
the  costs  to  be  incurred  without  further  approval. 

o         Chief  Counsel  does  not  review  individual  invoices  except  in  exceptional 
circumstances. 

SCHENECTADY  NAVAL  REACTORS: 

o         The  contractor  is  required  to  interview  several  firms  prior  to  requesting  approval 
to  retain  outside  counsel.    Factors  considered  in  determining  whether  a  firm  will 
be  retained  include,  but  are  not  limited  to,  experience  with  the  Department, 
firm's  areas  of  expertise,  and  cost.   The  contractor's  selection  is  subject  to 
approval  by  the  Department. 

o         Firms  retained  in  recent  years  must  negotiate  a  legal  services  agreement 
(sample  provided). 

o         Any  billings  from  the  retained  firm  are  initially  reviewed  by  the  contractor's 
counsel  and  then  forwarded  to  the  Office  of  Chief  Counsel  with  a  payment 
recommendation.  Any  invoice  at>ove  $15,000  is  also  reviewed  by  the  Manager 
of  the  Schenectady  Naval  Reactors  Office  before  payment  is  given. 

SUPERCONDUCTING  SUPER  COLLIDER 

o         DOE  approval  of  ail  proposed  subcontracts  for  legal  services  is  required. 

o         Review  includes  examination  of  substantive  terms  of  engagement  rates  and 
whether  the  selection  was  made  on  a  competitive  basis  or  justified  under 
Universities  Research  (URA)  procedures. 

o         All  URA  invoices  are  reviewed  prior  to  payment. 
STRATEGIC  PETROLElJf^  RESERVF 
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Contractor  has  discretion  to  select  firm,  with  prior  consultation  with  DOE  Chief 
Counsel. 

Substantive  terms  of  engagement  are  generally  not  reviewed,  except  when 
review  of  costs  (conducted  quarterly)  indicates  unreasonable  expenditures.). 

New  f^&O  contractor  (commenced  April  1.  1993)  currently  considering  whether 
to  establish  written  internal  guidelines  for  retention  of  counsel.    Prior 
contractor's  procedures  (10-page)  provided. 


no 


Introduction 


Action 

Develop  and  implemeni  a 
contractor  indemnifica- 
tion scheme  for  response 
action  contractors  consis- 
tent with  the  principles  of 
section  119ofCERCLA. 


Deliverable 

Nolice  of  proposed  rule- 
making. 


Deadline 

December  1. 


1994 


Responsibility 

Office  of  the 
General  Counsel 


Issue  uniform  guidance 
on  the  review  and  over- 
sight of  contractor  litiga- 
tion. 


Guidelines  on  procedures 
for  litigation  manage- 
ment. 


March  31.  1994 


Office  of  the  General 
Counsel 


Institute  training  in  litiga- 
tion management  tech- 
niques. 


Identification  of  training 
programs,  and  establish- 
ment of  roundtable  dis- 
cussion format  for  Chief 
Counsel  meetings. 


March  31,  1994 


Office  of  the  General 

Counsel 


Select  one  or  two  large 
pilot  cases  for  immediate 
implementation  of  litiga- 
tion cost-reduction  tech- 
niques. 


Report  on  pilot  projects, 
including  recommenda- 
tions for  cost  reductions. 


July  I,  1994 


Office  of  the  General 
Counsel 


Develop  an  explicit  poli- 
cy concerning  the  allowa- 
bility of  defense  costs  in 
"whistleblower"  cases. 


Policy  on  allowablility  of    May  1,  1994 
defense  costs  in  "whistle- 
blower"  cases. 


Office  of  the  General 
Counsel 


Ill 


Reducing  Costs 

of  Contractor  Litigation 


1 


DOE  spends  over  $30  million  annually  to 
pay  the  fees  of  outside  counsel  retained  by 
its  contractors.  These  fees  are  incurred 
largely  in  defense  of  actions  brought  by 
third  parties. ''^ 

There  is  no  written  DOE  guidance  on  the 
practices  and  procedures  to  be  used  by  the 
Department's  Operations  Office  Counsel  to 
monitor  ongoing  litigation.  As  a  result,  the 
Chief  Counsel  in  DOE's  Field  Offices  have 
developed  their  own  operating  practices, 
which  differ  somewhat  from  office  to  office. 

Over  the  last  10  years,  the  Department  occa- 
sionally assumed  direct  responsibility  for  the 
defense  of  significant  litigation  filed  against 
its  management  contractors.  In  recent  years, 
contractors  have  managed  most  litigation 
with  minimal  involvement  by  the 
Department.  Pursuant  to  the  litigation  and 
claims  clause  and  the  allowable-cost  provi- 
sions contained  in  most  M&O  contracts, 
DOE  Chief  Counsel  Offices  have  established 
various  formal  or  informal  methods  for  con- 
sultation with  management  contractors  and 
approval  regarding  the  conduct  of  litigation. 
On  significant  policy  questions.  Chief 
Counsel  Offices  coordinate  with 
Headquarters  litigation  counsel. 

These  methods  are  not  sufficient  to  control 
litigation  expenses.  The  Department  has 
examined  the  nature  and  scope  of  outside 
counsel  expenditures  and  concluded  that 
improvements  are  required  in;  (1)  the  com- 


pensation arrangement  employed  by  DOE 
contractors  when  retaining  outside  counsel; 
(2)  cost-control  mechanisms  as  litigation 
proceeds;  and  (3)  litigation  management 


strategies. 


Action:  Issue  uniform  guidance  on  the 
review  and  oversight  of  contractor  litiga- 
tion. 


The  issuance  of  written  guidelines  and  pro- 
cedures for  Operations  Office  Chief 
Counsel  review  and  oversight  of  contractor 
litigation  will  institutionalize  cost-reduction 
and  litigation  management  techniques.  The 
written  guidance  will  require  that  cost- 
reduction  techniques  be  evaluated  at  the  out- 
set of  the  retention  arrangement  and.  in  turn, 
implemented  by  the  contractor  counsel.  For 
example,  careful  review  of  retainer  agree- 
ments will  avoid  overstaffing,  layering  of 
partners  and  associates,  and  unreasonable 
hourly  rates  and  litigation  support  fees. 
Significantly,  the  guidance  will  encourage 
designation  of  lead  counsel  for  each  class 
action,  to  avoid  duplication  of  effort  when 
several  law  firms  are  hired  by  contractor 
counsel  in  multiple  defendant  cases.  Specific 
advance  approval  by  DOE  will  be  required 
for  the  use  of  more  than  one  law  firm  to  per- 
form any  particular  task  in  any  given  class 
action. 

The  guidance  also  will  require  that  the  Chief 
Counsel  consider,  in  appropriate  cases,  the 
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Improving  DOE  Management  and  Oversight  of  Contractors 


use  of  innovative  compensation  arrange- 
r.ients,  such  as  alternative  fee  arrange- 
nients,'*^  shared  staffing,  and  teaming 
arrangements.  Finally,  contractors  should  be 
recuired  to  develop  litigation  management 
procedures  that  are  consistent  with  the  guid- 
ance issued  by  DOE. 


Action:  Inslilute  training  in  litigation 
on  management  techniques. 

Spiraling  litigation  costs  have  caused  corpo- 
rations across  the  country  to  scrutinize  the 
litigation  management  practices  of  their 
legal  departments  and  to  develop  novel  cost- 
saving  approaches.  The  cost-reduction  tech- 
niques mentioned  in  this  report,  as  well  as 
other  more  traditional  approaches  (for  exam- 
ple, litigation  profiles,  discounting,  and 
auditing),  are  the  subject  of  commercial 
training  courses  and  are  discussed  regularly 
by  associations  compri.sed  of  corporate 
counsel.  DOE  counsel  could  benefit  greatly 
from  such  training.''' 


1 


Action:  Select  one  or  two  large  pilot 
cases  for  immediate  implementation  of 
litigation  cost-reduction  techniques. 

The  General  Counsel  reviewed  pending 
class  action  cases  and  identified  one  to  serve 
as  a  pilot  case  for  immediate  implementation 
of  appropriate  cost-reduction  techniques  and 
for  development  of  practical  applications  of 
these  techniques.  DOE  coun.sel  (Operations 
Office  (Thief  Counsel  and  Headquarters 
counsel),  in  coordination  with  contractor  in- 
hou,se  and  retained  counsel,  are  in  the 
process  of  conducting  an  analysis  of  the 
pilot  case,  including  its  costs,  associated  liti- 
gation strategy,  and  prospects  for  settle- 


ment/trial, and  arc  de\cloping  a  strategy  to 
minimize  costs 

While  work  on  the  initial  pilot  case  is  under- 
way, the  Department  is  reviewing  other 
pending  class  action  cases  to  develop  and 
implement  a  strategy  for  cost  minimization. 

Litigation  managcnient  plans  slKuild  address 
such  issues  as  limiting  the  number  and  dura- 
tion of  depositions  conducted  by  each  side; 
limning  the  number  of  lawyers  who  can 
allciid  the  deposition;  mock  trials  o!  ca.ses  to 
determine  the  likelihood  of  success  on  the 
merits  and  the  adequacy  of  preparation  by 
counsel;  restrictions  on  the  number  of 
lawyers  within  a  firm  who  can  work  on  par- 
ticular matters,  to  prevent  cases  from  being 
used  as  training  exercises  for  junior  associ- 
ates; the  use  of  specialized  contractors  to 
serve  as  document  reviewers  and  paralegals 
instead  of  the  use  of  personnel  at  various 
law  firms,  and  liniitalion  on  the  number  ol 
drafts  and  the  number  of  pages  in  briefs. 


Action:  Develop  an  explicit  policy  con- 
cerning the  allowability  of  defense  costs 
in  "whisllehlower"  cases. 

A  Departmental  initiative  being  undertaken 
in  parallel  with  the  Contract  Reform  Teams 
work  IS  a  Steering  Committee  established  by 
the  Secretary  in  November  1993  to  consider 
issues  associated  with  the  Secretary's  com- 
mitment to  "zero  tolerance"  for  reprisals 
against  whistleblowers,  and  lo  review  prior 
whistleblower  complaints  of  employees  who 
did  not  have  available  to  them  the  protec- 
tions afforded  under  the  Department's 
Contractor  Employee  Protection  Program^^ 
or  Department  of  Labor  programs.. 

One  of  the  issues  being  considered  is  the 
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Making  Contracting  Work  Better  and  Cost  Less 


extent  of  reimbursement  of  contractor  costs 
of  defending  whistleblower  actions.  Such  lit- 
igation costs  and  judgments  would  fall  with- 
in the  general  cost  principles  currently 
applicable  to  M&O  contracts,  which  gener- 
ally permit  the  reimbursement  of  such  costs, 
unless  they  are  unreasonable,  result  from 
willful  misconduct  or  lack  of  good  faith  on 
the  part  of  the  contractor's  senior  manage- 
ment, or  otherwise  are  proscnbed  by  law 
(for  example,  the  Major  Fraud  Act  of  1988). 


The  Whistleblower  Steering  Committee  is 
concluding  its  consideration  of  the  issues 
relating  to  the  Secretary's  commitment,  and 
is  examining  the  allowability  of  whistle- 
blower  defense  costs  to  ensure  that  it  is  con- 
sistent with  the  Department's  policy  of  ""zero 
tolerance"  for  reprisal  against  whistleblow- 
ers.  The  Steering  Committee  expects  to  pre- 
sent recommendations  to  the  Secretary  in 
February  1994. 
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PENDING  CU\SS  ACTION  LITIGATION 

COST  COMPARISON 

(in  thousands) 

October  1 ,  1 992  through  October  1 ,  1 993 

June  30.  1993  June  30.  1994 


Day 
Boggs 


$2,685 


1.458 


$1,492 


1,399 


Euchee 


657 


1.384 


Cook 


3,299 


2,164 


Hansford 


5,353 


4,530 


Stepp 


2,309  * 


84 


Total  $15,761 

*    Represents  full  fiscal  year. 


$11,053 
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PENDING  CLASS  ACTION  LITIGATION 
TOTAL  COSTS  INCURRED 
(in  thousands) 


Case  name 

i         FY   90 

FY   91           1 

FY  92          1 

FY  93 

FY   94  • 

Cumulative 

Dav 

Outside  counsel 

$365 

$1,692 

$3,927 

$2,763 

$1,079 

$9,826 

Other  contractors 

83 

613 

663 

1,113 

413 

2,885 

Database  support 

500 

1,000 

1,000 

500 

0 

3.000 

Total  -  Day 

$948 

$3,305 

$5,590 

$4,376 

$1,492 

$15,711 

Boggs 

Outside  counsel 

$326 

$1,882 

$1,442 

$1,045 

$910 

$5,605 

Other  contractors 

0 

607 

472 

329 

106 

1,514 

Database  support 

0 

92 

422 

626 

383 

1,523 
$8,642 

Total  -  Boggs 

$326 

$2,581 

$2,336 

$2,000 

$1,399 

Euchee 

Outside  counsel 

$0 

$0 

$902 

$806 

$1,056 

$2,764 

Other  contractors 

0 

0 

37 

40 

328 

405 

Database  support 

0 

0 

0 

0 

0 

0 
$3,169 

Total  -  Euchee 

SO 

$0 

$939 

$846 

$1,384 

Cook 

Outside  counsel 

$716 

$2,696 

$2,000 

$3,870 

$1,857 

$11,139 

Other  contractors 

182 

169 

539 

606 

250 

1.746 

Database  support 

0 

0 

134 

0 

57 

191 

Total  -  Cook 

$898 

$2,865 

$2,673 

$4,476 

$2,164 

$13,076 

Hanford 

$0 

$5,397 

$8,843 

$5,146 

$3,004 

$22,390 

Outside  counsel 

Other  contractors 

0 

277 

512 

475 

147 

1.411 

Database  support 

0 

170 

1,651 

2.195 

1.379 

5.395 

Total  -  Hanford 

so 

$5,845 

$11,007 

S7.818 

$4,530 

$29,200 

Stepp 

Outside  counsel 

$0 

$0 

$781 

$1,610 

$77 

$2,468 

Other  contractors 

0 

0 

116 

169 

7 

292 

Database  support 

0 

0 

297 

530 

0 

827 

Total  -  Stepp 

so 

$0 

$1,194 

$2,309 

$84 

$3,587 

Total  -  All 

$2,172 

$14,596 

$23,739 

$21,825 

$11,053 

$73,385 

'  Through  June  30.  1994. 
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APPENDIX    C 


Department  of  Energy 

Washington.  DC  20585 
March  23,  1994 


MEMORANDUM  FOR  DOE  CHIEF  COUNSEL  AND  AREA  COUNSEL 


FROM: 


SUBJECT: 


ROBERT  R.  NORPHAUS 
GENERAL  COUNS 


Contract  Reform  T^^am  Action  Item: 
Litigation  Management  Procedures 


Attached  in  final  form  are  the  Litigation  Management  Procedures 
which  have  been  developed  as  an  action  item  recommended  by  the 
Contract  Reform  Team.   We  believe  that  these  Procedures  will 
help  ensure  improved  oversight  of  litigation  involving  EXDE's 
major  cost -reimbursement  contractors,  and  reduce  the  legal 
costs  incurred  by  these  contractors  while  increasing  the 
overall  effectiveness  of  their  legal  representation. 

Please  take  all  action  necessary  to  implement  these  Procedures 
in  coordination  with  the  contracting  officers  for  the  affected 
contracts  at  your  locations. 

We  appreciate  your  efforts  in  reviewing  and  suggesting 
improvements  in  previous  drafts  of  the  Procedures.   We  look 
forward  to  working  with  you  on  the  future  administration  of  the 
Procedures  as  part  of  EXDE's  ongoing  efforts  to  improve  the 
performance  of  its  contracting  activities. 
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LITIGATION  MANAGEMENT  PROCEDURES 


These  procedures  will  apply  to  the  management  of  all 
litigation  (including  administrative  litigation-type 
proceedings)  involving  management  and  operating (  M&O) 
contractors  of  the  Department  of  Energy  (DOE)  and  other  cost- 
reimbursement  contractors  whose  contracts  contain  the 
Litigation  and  Claims  clause  in  the  DOE  Acquisition  Regulation 
(DEAR  sec.  970.5204.31),  and  for  whose  litigation  expenses  DOE 
may  be  responsible  by  contract  provision.   The  only  areas  of 
litigation  to  which  these  procedures  will  not  apply  involve 
litigation  the  defense  of  which  is  routinely  handled  by  an 
insurance  carrier  (e.g.  retrospective  insurance  plan  cases, 
workers'  compensation,  unemployment  insurance  appeals)  where 
the  issues  appear  to  be  routine  and  the  amount  of  defense  costs 
or  any  judgment  is  anticipated  to  be  less  than  $100,000. 

Whenever  the  term  "Chief  Counsel"  is  used  in  these  procedures 
it  should  be  read  to  mean  Chief  Counsel  of  DOE's  Operations 
Offices,  Chief  Counsel  of  Field  Offices,  Area  Counsel  who  have 
been  authorized  by  respective  Chief  Counsel  to  manage 
contractor  litigation  directly  and  those  attorneys  who  have 
been  designated  by  any  of  the  foregoing  to  manage  contractor 
litigation.   Chief  Counsel  or  attorneys  with  responsibilities 
under  these  procedures  should  see)c  designation  as  a  Contracting 
Officer's  representative  for  all  decisions  under  the  Litigation 
and  Claims  article  and  related  articles  of  the  contract.   Where 
such  designation  has  been  made,  the  designee  should  carry  out 
those  functions  described  in  the  procedures  as  responsibilities 
of  the  Contracting  Officer. 


INITIATION  OF  LITIGATION 

Litigation  and  Claims  articles  in  the  majority  of  the 
contracts  covered  by  these  procedures  provide  that  the 
contractor  may  not  initiate  litigation,  including 
appeals  from  adverse  decisions,  without  the  prior 
authorization  or  approval  of  the  Contracting  Officer. 
The  following  are  the  minimum  informational  requirements 
for  approval  requests:   identification  of  the  proposed 
parties,  the  nature  of  the  proposed  action,  relief 
sought,  venue,  representation,  an  analysis  of  the  issues 
and  the  likelihood  of  success,  the  estimated  costs 
associated  with  the  proposed  action,  an  analysis  of  the 
"accountability"  issues,  if  any,  associated  with  the 
action,  and  whether,  for  any  reason,  the  Contractor  "will 
assume  any  part  of  the  costs  of  the  action  and  any  time 
limitation  associated  with  the  requested  approval.   If 
any  such  information  can  not  be  provided  within  the  time 
required  for  the  litigation  action  involved,  as  much 
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information  as  possible  should  be  provided,  with 
additional  information  provided  as  soon  as  practicable. 

Requests  from  M&O  contractors  and  other  covered 
contractors  for  such  prior  approval  to  initiate 
litigation  or  to  appeal  from  adverse  decisions  which 
involve  cases  of  first  impression,  sensitive  issues, 
issues  of  significance  to  EXDE  nationwide  or  issues  of 
broad  applicability  to  the  Government  which  might 
adversely  impact  its  operations  should  be  coordinated  by 
Chief  Counsel  for  the  cognizant  field  activity  with  the 
Deputy  General  Counsel  for  Litigation  or  his/her 
designee. 

Chief  Counsel  shall  ensure  that  each  covered  contractor 
is  aware  of  the  informational  requirements  associated 
with  requests  for  advance  approval  to  initiate 
litigation  or  to  take  an  appeal.   Chief  Counsel  shall 
advise  the  Contracting  Officer  concerning  each  request 
and  provide  assistance  to  the  Contracting  Officer  in 
communicating  DOE's  decision  to  the  Contractor. 

In  the  event  that  the  Contracting  Officer  does  not 
approve  the  initiation  of  litigation  and  the  Contractor 
proceeds,  Chief  Counsel  shall  advise  the  Contracting 
Officer  to  notify  the  Contractor  that,  if  it  proceeds, 
it  is  doing  so  at  its  own  risk  and  that  contract  funds 
shall  not  be  used  to  fund  the  litigation. 

II.     DEFENSE  OF  LITIGATION 

In  accordance  with  the  Litigation  and  Claims  article  of 
the  Contract,  the  Contracting  Officer  or  his/her 
representative,  under  such  conditions  as  the  Contracting 
Officer  may  impose,  will  be  given  notice  by  the 
contractor  of  the  initiation  of  litigation  against  it. 
Chief  Counsel  shall  advise  the  Contracting  Officer  as  to 
whether  the  defense  of  the  litigation  should  be  either 
approved  or  disapproved,  whether  the  contractor  should 
be  required  to  authorize  the  Government  to  defend  the 
action  or  whether  the  Government  should  take  charge  of 
the  action  or  receive  an  assignment  of  the  contractor's 
rights . 

If  the  Contracting  Officer  or  his/her  representative 
disapproves  the  defense  of  the  litigation,  the 
contractor  shall  be  notified  of  the  disapproval  and  that 
contract  funds  may  not  be  used  to  fund  the  defense  of 
the  litigation.   The  Contractor  shall  also  be  informed 
that,  if,  after  the  initial  disapproval  of  the 
litigation,  DOE  subsequently  determines  that 
reimbursement  should  be  made,  such  reimbursement  will  be 
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made  only  for  those  expenses  which  would  have  been 
reimbursable  as  allowable  costs  if  the  Contracting 
Officer  had  originally  approved  the  defense  of  the 
litigation.   Contractor  compliance  with  these  Litigation 
Management  Procedures  shall  not  itself  obligate  DOE  to 
reimburse  litigation  costs  or  the  costs  of  any  judgment. 
DOE'S  obligation  to  reimburse  such  costs  is  based  upon 
the  terms  and  conditions  of  the  contract  involved,  as 
well  as  the  contractor's  compliance  with  these 
Procedures . 

III.    LITIGATION  MANAGEMENT 

Chief  Counsel  shall  ensure  that  M&O  contractors  and 
other  cost-reimbursement  contractors  for  whose 
litigation  expenses  DOE  is  or  could  be  responsible  have 
submitted  for  approval  and  have  in  effect  approved 
contractor  litigation  procedures.   These  procedures 
shall,  at  a  minimum,  meet  the  requirements  of  Attachment 
1  to  these  Procedures . 

Questions  involving  issues  of  first  impression,  issues 
of  significance  to  DOE  nationwide  or  issues  of 
sensitivity  to  the  Government  shall  be  referred  by  DOE 
counsel  for  coordination  with  the  Deputy  General  Counsel 
for  Litigation  or  designee. 

It  is  in  the  interest  of  DOE  that  the  initiation  and 
defense  of  litigation  where  DOE  is  or  could  be 
financially  responsible  for  the  costs  of  the  litigation 
be  responsibly  conducted,  with  a  view  toward  the 
efficient  and  cost  effective  utilization  of  the 
resources  available  to  the  contractor.   While  the 
responsibility  for  the  actual  defense  of  the  matter 
resides  with  contractor  counsel,  unless  the  Government 
elects  to  assume  the  defense  of  the  case.  Chief  Counsel, 
in  coordination  and  consultation  with  appropriate 
members  of  the  Office  of  General  Counsel,  where 
necessary,  shall  ensure  that  the  interests  of  the 
Government  are  adequately  protected.   Chief  counsel 
shall  undertake  the  following: 

A  careful  review  of  the  basic  decision  as  to  whether 
the  matter  should  be  handled  by  outside  counsel  or  by 
in-house  contractor  legal  resources. 

A  careful  review,  in  light  of  the  issues  and 
potential  expenses  involved,  as  to  whether  it  would 
be  appropriate  for  one  law  firm  to  represent  a  number 
of  contractors,  or  serve  as  lead  counsel,  in 
particular  cases.   This  review  should  be  conducted  as 
soon  as  practicable  after  the  commencement  of 
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litigation,  and  should  be  reconsidered  throughout  the 
course  of  the  litigation.   As  a  general  policy,  where 
a  number  of  contractors  are  parties  in  a  particular 
litigation  and  the  issues  involved  are  similar  for 
all  the  contractors,  a  single  law  firm  should 
represent  the  contractors  or  serve  as  lead  counsel, 
when  the  rights  of  the  contractors  and  the  government 
can  be  effectively  represented,  consistent  with  the 
standards  for  professional  conduct  applicable  in  the 
particular  case.   If  a  contractor,  having  been 
afforded  an  opportunity  to  present  its  views 
concerning  joint  or  lead  representation,  does  not 
agree  with  a  E>OE  decision  regarding  designation  of 
one  law  firm  to  represent  a  number  of  contractors,  or 
serve  as  lead  counsel,  then  the  litigation  expenses 
of  such  contractor  will  not  be  reimbursed  by  DOE, 
unless  the  contractor  specifically  shows  that  it  was 
reasonable  for  the  contractor  to  incur  such  expenses. 
IX)E  will  provide  an  opportunity  for  the  contractor  to 
make  such  a  showing  at  appropriate  milestones  in  the 
litigation. 

The  review  and  approval  of  a  Staffing  and  Resource 
Plan  for  potentially  significant  litigation  (see 
paragraph  V.  of  Attachment  1,  "Contractor  Litigation 
Procedures'),  particularly  in  the  negotiation  and 
establishment  of  the  staffing  for  the  case. 

Quarterly  monitoring  of  the  conduct  of  the  litigation 
to  ascertain  appropriate  sequence  and  pacing  of  the 
major  steps  in  the  litigation  and  adherence  to  the 
staffing  and  cost  projections  included  in  the 
Staffing  and  Resource  Plan,  as  amended  from  time  to 
time . 

Discussions  concerning  the  assessment  of  the  case  as 
soon  as  practicable,  but  no  later  than  the  close  of 
pleadings  and  the  analysis  of  the  case  prepared  by 
lead  counsel  upon  the  completion  of  discovery 
{participation  in  such  discussions  may  also  take 
place  at  other  times,  as  appropriate,  such  as  when 
new  issues  arise, etc.).   This  will  also  include  the 
participation  by  Chief  Counsel  in  the  planning  and 
preparation  for  settlement  discussions  and  a 
recommendation  to  the  Contracting  Officer  or  his/her 
designee  to  approve  or  disapprove  a  proposed 
settlement  or  to  authorize  settlement  discussions 
within  appropriate  limits. 

A  periodic  review  of  outside  legal  expenses  paid  by 
the  contractor  to  determine  whether  the  Contractor 
has  abided  by  the  cost  principles  contained  in  the 
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approved  Contractor  Litigation  Procedures  and  the 
prime  contract.   Attempts  should  be  made  to  negotiate 
a  settlement  with  regard  to  questioned  costs;  if  such 
negotiations  are  not  successful,  or  if  they  are  not 
practicable,  a  disallowance  letter  may  be  issued. 

If  the  contractor  or  contractor's  outside  counsel 
believes  that  allowing  DOE  to  review  any  information 
regarding  particular  litigation   might  result  in  loss 
of  a  privilege  (e.g. . ,  attorney-client;  work  product) 
or  lead  to  release  under  the  Freedom  of  Information 
Act,  such  concerns  should  be  raised  with  DOE  counsel, 
who  then  would  determine  whether,  and  under  what 
circumstances  (e.g.  confidentiality  agreement),  such 
information  should  be  reviewed. 

IV.  MAJOR  FRAUD  ACT  IMPLEMENTATION 

With  respect  to  contracts  covered  by  the  Major  Fraud 
Act,  Chief  Counsel  should  ensure  that  Contract  funds  are 
not  used  to  pay  litigation  expenses  which  would  be 
"proceeding  costs"  under  the  Act,  unless  "conditional 
payment,"  has  been  authorized  by  applicable  Federal  and 
DOE  Acquisition  Regulations.   (See  FAR  Section  31.205- 
47(g) ) . 

V.  SEMI-ANNUAL  LITIGATION  REPORT 

Each  Chief  Counsel  shall  submit  a  semi-annual  litigation 
report  to  the  General  Counsel  in  a  format  to  be 
prescribed  by  the  Deputy  General  Counsel  for  Litigation. 
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ATTACHMENT  1 


CONTRACTOR  LITIGATION  PROCEDURES 

Each  management  and  operating  (M&O)  contractor  and  cost 
reimbursement  contractor  whose  contracts  contain  the  Litigation 
and  Claims  clause  in  the  EXDE  Acquisition  Regulation,  and  under 
whose  contract  the  Department  of  Energy  (DOE)  has  assumed 
responsibility  for  litigation  expenses,  shall  develop  for 
approval  by  DOE,  litigation  management  procedures  which  will 
include,  at  a  minimum,  the  elements  described  below.   Once 
approved  by  DOE,  this  procedure  shall  form  the  basis  for 
approvals  from  DOE  and  for  reimbursement  of  litigation  expenses 
by  DOE.   To  the  extent  the  contractor  has  litigation  management 
procedures  which  are  utilized  in  private  litigation  not  arising 
from  DOE  contract  activities,  the  contractor  should  also  follow 
those  procedures  to  the  extent  they  are  consistent  with  the 
procedures  described  below  and  are  approved  by  DOE. 

I.  LITIGATION  POLICY 

The  contractor  shall  formulate  a  statement  of  its  policy 
concerning  the  approach  it  takes  toward  the  management  of 
litigation,  including  the  role  of  in-house  counsel  in  case 
supervision,  interaction  with  outside  counsel,  and  the 
corporate  approach  to  litigation  decision  making. 

II .  NOTICE  TO  DOE 

The  contractor's  procedures  should  provide  for  prompt 
notice  (including  a  copy  of  the  complaint)  to  DOE  of  any 
litigation,  the  costs  of  which  the  contractor  believes  are 
reimbursable  under  the  terms  of  the  relevant  contract. 

In  particular.  Notice  procedures  should  include  provisions 
for  notifying  the  DOE  of  litigation  of  special  interest 
such  as  class  actions,  cases  involving  radiation  or  toxic 
chemical  (such  as  beryllium)  exposure,  cases  involving 
human  experimentation,  cases  involving  problems  concerning 
the  safeguarding  of  classified  information  or  issues  which 
the  contractor  has  reason  to  believe  are  of  general 
inportance  to  DOE  or  the  government  as  a  whole. 

III.  PROCESS  FOR  DETERMINING  WHETHER  TO  RETAIN  OUTSIDE  COUNSEL 
OR  TO  HANDLE  A  MATTER  IN-HOUSE 

The  factors  which  a  contractor  will  consider  in 
determining  whether  to  handle  a  particular  case  utilizing 
in-house  legal  resources  or  whether  to  retain  outside 
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legal  counsel  shall  be  described  in  sufficient  detail  to 
enable  DOE  to  determine  the  reasonableness  of  the 
decision.   If  a  decision  is  reached  to  utilize  outside 
legal  counsel,  or  a  combination  of  outside  and  on-staff 
legal  resources,  this  decision  shall  be  noted  in  the 
notification  to  DOE  required  by  the  Litigation  and  Claims 
article. 

IV.  SELECTION  OF  FIRJM  AND  TERMS  OF  ENGAGEMENT 

The  contractor  shall  outline  the  process  which  it  uses  to 
select  an  attorney  or  law  firm  for  the  defense  of  a 
particular  matter.   Factors  in  selection  should  include 
competition,  value  for  dollars  expended  in  prior 
engagements,  particular  expertise  in  a  specific  area  of 
the  law,  familiarity  with  the  facility  which  is  involved 
in  the  case,  location  of  the  attorney  or  firm  relative  to 
the  facility  involved  in  the  case  and  actual  or  potential 
conflicts  of  interest. 

The  engagement  of  outside  counsel  should,  at  a  minimum, 
cover  the  following  matters: 

Documentation  memorializing  the  engagement  of  the  law 
firm:  e.g.,  retainer  agreements,  engagement  letters, 
or  other  writing. 

Professional  fees  (which  may  include  innovative  or 
creative  fee  arrangements  and  performance  based  fee 
structures) .   Each  engagement  of  a  law  firm  should 
ensure  that  hourly  rates  are  reasonable  for  the 
services  provided. 

In  significant  cases  (significant  issues  or  where  the 
amount  of  any  legal  costs  is  anticipated  to  exceed 
$100,000),  a  STAFFING  AND  RESOURCE  PLAN  for  the  conduct 
of  the  matter  is  to  be  approved  by  DOE  Chief  Counsel 
and  be  in  place.   The  Plan  shall  be  submitted  to  DOE 
Chief  Counsel  within  30  days  after  filing  of  an  answer. 
The  PLAN  shall  include  the  major  steps  likely  to  be 
involved  in  the  handling  of  the  matter,  the  timing  and 
sequence  of  such  steps  and  the  projected  cost  for  each 
phase  of  the  representation.   This  is  understood  to 
include  a  staffing  plan  identifying  the  numbers  and  mix 
of  resources  which  the  law  firm  intends  to  devote  to 
the  representation.   The  staffing  plan  is  designed  to 
minimize  the  numbers  and  hours  of  lawyers  and 
paralegals  and  to  control  lawyer  "turnover." 

As  soon  as  practicable,  but  not  later  than  the  close  of 
pleadings,  responsible  counsel  should  provide  an 
assessment  of  the  case  and,  at  the  end  of  discovery,  a 
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comprehensive  analysis  of  the  case,  including  any 
recommendations  for  settlement.   These  may  also  be  done 
at  other  times,  as  appropriate  in  particular 
litigation,  and  may  also  be  amended  as  appropriate,  if 
new  issues  arise,  etc. 

An  understanding  concerning  expenses  and  the  level  of 
reimbursement  payable  under  the  engagement ,  such  as 
travel,  meals  and  accommodations;  photocopying; 
computerized  legal  research,  word  processing; 
communications  expenses;  billing  of  overhead  expenses; 
experts  and  consultants  and  other  appropriate  matters; 
and  the  exclusion  of  client  development  activity. 

Billing  procedures,  including  frequency  of  billing  and 
billing  statement  format,  and  procedures  for  reporting 
the  cumulative  costs  associated  with  each  case. 

Review  and  documented  approval  of  all  charges  by  a 
contractor  representative,  including  an  understanding 
about  the  timing  and  scope  of  billing  reviews  and  a 
process  for  identifying  areas  of  concern  and  for 
resolving  questions  concerning  charges  not  payable 
under  the  engagement . 

Provision  for  periodic  review  by  a  DOE  representative, 
including  access  to  and  a  right  to  copy  documentation 
for  purposes  of  auditing  expenditures  under  the 
engagement  to  determine  and  ensure  compliance  with  the 
approved  procedures  and  the  provisions  of  the  prime 
contract . 

Resolution  of  professional  conflicts  of  interest. 

V.  REVIEW  OF  LEGAL  EXPENSES  BY  THE  DOE 

A  Staffing  and  Resource  Plan  will  be  required  from  the 
Contractor  in  potentially  significant  cases  (significant 
issues  or  where  the  amount  of  any  legal  costs  is 
anticipated  to  exceed  $100,000).   The  Plan  should  be 
submitted  within  30  days  after  filing  of  an  answer. 

The  Contractor's  procedures  should  provide  for  periodic 
review  of  its  legal  expenses  by  the  Contracting  Officer  or 
his/her  representative  to  determine  and  ensure  compliance 
with  the  approved  procedures  and  the  provisions  of  the 
prime  contract . 
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Mr.  DiNGELL.  Mr.  Nordhaus,  it's  not  my  practice,  as  you  very 
well  know,  to  interrupt  during  the  course  of  discussion,  but  in  your 
exhibit  here,  you  say  that  the  costs  per  fiscal  year  is  in — if  you  will 
refer  to  the  upper  left-hand  comer.  It  is  right  under  the  word 
Pending  Class  Action  Litigation  Cost  per  Fiscal  Year.  The  next  line 
says  dollars  and  then  parentheses  thousands,  close  parentheses. 

Is  that  thousands  or  millions? 

Mr.  Nordhaus.  That  should  be  million. 

Mr.  DiNGELL.  I  figured  you  were  getting  a  tremendous  bargain 
in  one  of  these  lawsuits  for  less  than  $25,000  a  year.  I  thought,  my 
word,  that's  either  an  enormously  charitable  law  firm  that  I  ought 
to  look  to  to  deal  with  any  business  I  might  have  or  else  they  are 
completely  incompetent  and  can  only  get  this  kind  of  business  at 
that  kind  of  price. 

Mr.  Nordhaus.  This  is  a  summary  of  the  detail  that  was  ap- 
pended to  this  chart. 

[The  chart  referred  to  follows:] 
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Mr.  DiNGELL.  So  your  real  cost  here  would  be  $25  million  per 
year,  just  close  to  $25  million. 

Mr.  NORDHAUS.  It  is  $25  million  in  fiscal  year  1992  and  it  went 
down  slightly  in  1993  and  it  looks  like  it  is  going  to  go  down  to 
around  $15  million  in  this  fiscal  year  if  we  project  out  at  the  cur- 
rent rate  of  expenditure,  but  that  may  go  up  somewhat  because  of 
the  two  cases  that  are  now  in  trial  or  will  go  to  trisd  in  the  next 
month. 

Mr.  DiNGELL.  Now,  this,  however,  relates  only  to  class  actions; 
isn't  that  right. 

Mr.  NoRDHAUS.  Yes,  only  class  actions. 

Mr.  DiNGELL.  What  would  the  larger  figure  above  class  actions 
be  involved  in  the  litigation? 

Mr.  NoRDHAUS.  On  the  basis  of  the  numbers  we  saw  in  the  ini- 
tial survey,  it  appeared  that  the  class  actions  were  about  half  of 
the  total  expense,  so  I  think  we  are  probably  looking  at  a  total  in 
the  neighborhood  of  probably  $40  million  to  $50  million. 

Mr.  DiNGELL.  Is  your  total  litigation  cost? 

Mr.  NORDHAUS.  Total  litigation  cost. 

Mr.  DiNGELL.  And  is  this  litigation  cost  reflecting  the  services  of 
private  lawyers  retained  by  contractors  to  represent  first  the  con- 
tractor and  ultimately  DOE  and  then  the  Federal  Grovemment? 

Mr.  NORDHAUS.  Yes. 

I  don't  want  to  speak  to  what  the  nonclass  action  costs  are  be- 
cause we  have  not  got  current  reports  on  that  part  of  the  litigation 
universe.  What  we  do  have — ^we  describe  these  in  the  testimony  as 
preliminary  numbers — ^but  we  do  have  preliminary  numbers  here 
on  the  class  actions,  trying  to  get  them  reported  on  a  consistent 
basis.  These  numbers  include  contractor  outside  counsel,  contractor 
in-house  and  the  database  work,  but  do  not  include  DOE  in-house. 
I  think  inevitably  what  we  are  going  to  find  is  that  as  we  try  to 
build  this  database,  there  is  going  to  be  information  we  left  out, 
probably  also  some  double  counting,  so  I  would  not  want  to  oversell 
this  as  being  the  definitive  word  even  on  the  class  actions. 

Mr.  DiNGELL.  I  interrupted  you,  for  which  I  apologize,  Mr. 
Nordhaus.  If  you  have  further  statement. 

Mr.  Nordhaus.  No.  I  am  prepared  to  respond  to  questions,  Mr. 
Chairman. 

Mr.  DiNGELL.  Very  well. 

The  Chair  is  going  to  recognize  himself  for  questions  at  this  par- 
ticular time. 

Mr.  Nordhaus,  I  gather  from  your  comments  that  you  were  quite 
shocked  and  outraged  when  you  observed  the  high  cost  and  the 
lack  of  controls  associated  with  this  litigation  we  are  discussing 
today;  is  that  right? 

Mr.  Nordhaus.  Let  me  tell  you  what  my  reaction  was,  Mr. 
Chairman.  We  were  spending — it  varied  from  year  to  year — about 
$15  million  a  year  on  outside  counsel  costs  for  the  class  action;  an- 
other $15  million  on  everything  else. 

It  appeared  to  me  that  what  we  were  paying  on  ever5rthing  else 
was  probably  not  unreasonable  given  that  this  is  less  than  Vio  of 
1  percent  of  the  total  amount  of  what  the  Department  is  putting 
out  in  pa3dng  its  contractors. 
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In  other  words,  we  were  paying  our  contractors  then  between  $15 
billion  and  $18  billion  a  year.  Outside  counsel  costs  to  defend  the 
contractors  for  ordinary  slip-and-fall  litigation  of  $15  million  out  of 
$15  billion  is  probably  not  unreasonable.  That  did  not  appear  to  be 
where  the  problem  was. 

What  did  appear  to  be  a  problem  was  the  amount  of  money  we 
were  spending  on  outside  counsel  in  these  class  actions.  Though  we 
did  not  at  that  point  have  the  detail  of  what  was  going  on  beyond 
the  fact  that  we  had  12  law  firms  in  Hanford  and  too  many  law 
firms  in  some  of  the  other  cases — it  was  a  very  clear  situation  to 
me  that  we  had  a  problem  and  that's  why  we  have  focused  on  the 
class  actions. 

What  GAO's  audit  work  confirms  is  in  fact  there  was  a  big  prob- 
lem. This,  as  I  said,  was  a  feeding  frenzy  in  more  than  the  meta- 
phorical sense.  And  what  we  had  to  do  was  to  find  the  tools  to  be 
able  to  effectively  manage  these  cases  and  that's  what  we  are  try- 
ing to  do. 

Mr.  DiNGELL.  Now,  Mr.  Nordhaus,  tell  us  how  things  got  in  this 
state  of  affairs. 

Mr.  Nordhaus.  This  is  not  from  personal  knowledge,  Mr.  Chair- 
man, but  mostly  anecdotal.  There  are  two  threads  of  this.  One  is 
the  long-time  practice  of  DOE  and  its  predecessors  in  managing 
contractor  litigation  which  was  that,  for  the  most  part,  although 
the  government  technically  had  the  right  to  take  over  the  defense 
of  litigation  against  the  contractors,  that  right  was  very  rarely  ex- 
ercised. 

The  contractors  were  left  to  go  out  and  defend  themselves  with 
their  own  counsel  without  much  government  supervision  at  the 
government's  expense,  with  the  government  being  liable  ultimately 
for  the  settlement  or  the  judgment.  That  was  a  long-standing  prac- 
tice. 

I  am  told  that  the  Atomic  Energy  Commission  had  a  much  more 
hands-on  approach  than  its  successors  did,  but  I  think  what  we 
found  was  that  generally  the  contractors  were  regarded  as  having 
primary  responsibility  for  litigation  and  the  Department's  role  was 
a  supervisory  one. 

Mr.  DiNGELL.  And  they  went  about  their  business  virtually  unsu- 
pervised? 

Mr.  Nordhaus.  Well,  it  seemed  that  was  largely  down  at  the 
field  counsel  level  and  the  degree  of  supervision  varied  from  field 
office  to  field  office. 

Mr.  DiNGELL.  But  the  practical  effect  is  they  were  virtually  unsu- 
pervised? 

Mr.  Nordhaus.  Yes.  I  would  say  that  some  of  the  field  offices, 
particularly  Oak  Ridge,  did  a  very  good  job  of  supervision  until  it 
got  to  the  class  actions.  Let  me  tell  you  what  happened  on  the  class 
actions. 

The  first  of  the  major  class  actions  was  one  the  government  tried 
to  defend  itself.  That  defense  did  not  go  well  and  the  government 
was  pushed  into  a  settlement.  This  is  the  Femald  I  case  which  was 
settled  for  some  $78  million.  The  DOE,  I  think,  perhaps  over- 
reacted and  decided  handle  these  cases;  go  out  and  have  the  con- 
tractors hire  the  best  and  the  brightest;  and  we're  going  to  instruct 
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them  to  go  out  and  defend  in  good  faith;  and  not  going  to  exercise 
any  day-to-day  supervision  over  the  conduct  of  the  litigation. 

I  think  that  was  also  translated  incorrectly  into  no  day-to-day  su- 
pervision over  the  billing  arrangements  and  the  costs.  And  I  think 
the  result  was  that  by  the  time  I  got  here  about  a  year  ago,  as  I 
said,  first  of  all,  the  bills  were  not  reviewed.  The  counsel  in  the 
field  were  not  physically  taking  custody  of  the  bills. 

They  could  not  review  them  effectively.  They  did  not  feel  they 
had  the  authority  to  question  what  the  contractors  were  doing.  The 
contractors  and  their  counsel,  I  think,  may  have  perceived  that 
there  was  a  very  light  hand  on  the  rudder  here  from  DOE  and  the 
result  was  that  we  saw,  particularly  in  the  early  stages  of  the  class 
actions,  huge  bills,  very  little  supervision,  no  attention  to  what  cor- 
porate counsel  should  be  monitoring.  Having  been  in  private  prac- 
tice and  seeing  what  responsible,  in-house  corporate  counsel  do, 
neither  DOE  nor  the  contractors  were  doing  that  and  that  includes 
getting  budgets,  getting  terms  of  engagement,  getting  budgets,  re- 
viewing bills,  reviewing  the  substantive  conduct  of  the  litigation. 
That  was  not  what  was  happening. 

Mr.  DiNGELL.  That  went  on  until  you  came  in  and  began  to  re- 
view the  way  the  matters  were  being  conducted;  is  that  right? 

Mr.  NORDHAUS.  That  is  the  case  and  it  went  on  for  I'd  say  a  cou- 
ple of  months  thereafter  until  we  could  figure  out  what  was  going 
on  and  why  and  how  to  correct  it.  But  I  think  we  have  taken  pretty 
definitive  steps  to  correct  it.  With  the  additional  measures  that 
GAO  and  Mr.  Toothman  have  suggested,  I  think  we  are  going  to 
be  able  to  bring  this  under  control  fairly  promptly.  The  two  main 
things  are  reviewing  the  bills,  getting  budgets,  and  consolidating 
these  cases. 

Mr.  DiNGELL.  Well,  if  my  analysis  of  the  numbers  is  correct,  by 
the  time  you  complete  the  litigation — let  me  just  give  you  the  fig- 
ures here.  The  first  year  was  about  $2.5  million.  Your  second  year 
was  $15  million.  Your  third  year  is  $23  million,  so  that's  25;  35. 
Your  next  year  was  about  $22  million,  so  that's  $47  million,  and 
your  next  year  in  1994  is  projected  at  being  $15  million,  so  that's 
$62  million  that  you  will  have  spent,  according  to  the  chart  that 
you  have  here  before  the  committee. 

If  I  take  that,  it  may  very  well  be  that  by  the  time  you  will  get 
done,  you  will  find  you  spent  more  than  you  could  have  settled 
these  lawsuits  for  on  just  the  costs  of  your  outside  counsel. 

Mr.  NORDHAUS.  I  think  that  depends  on  what  we  can  settle  them 
for.  The  cumulative  litigation  costs  in  what  were  the  original 
eight — now  six  cases — will  be  in  the  high  70's  within  the  next  6 
months.  That  is  more  than  what  it  cost  DOE  to  settle  the  original 
Femald  case. 

I  don't  believe  it  would  be  prudent  or  cost-effective  to  settle  the 
six  remaining  cases  on  the  same  basis  as  what  we  settled  for 

Mr.  DiNGELL.  I  am  not  making  any  suggestions  as  to  what 
should  be  your  policy  on  settlement.  What  I  am  concerned  about 
is  you've  not  only  seem  to  have  lost  control  of  the  financial  han- 
dling, the  accounting,  the  billing  and  other  things  that  are  related 
to  the  compensation  of  attorneys,  but  I  am  not  clear  that  you  have 
control  of  the  litigation  itself. 
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Let  me  come  back  to  the  case  which  you  heard  me  discuss  with 
Mr.  Rezendes  in  the  Femald  matter.  I  have  a  situation  where  the 
contractor  exists  for  the  sole  purpose  of  litigating.  As  long  as  the 
contractor  is  litigating,  the  people  who  work  for  the  contractor  are 
going  to  have  jobs.  You  have  then  the  lawyer  or  the  lawyers  who 
seem  to  be  quite  numerous  in  the  matter  whose  purpose  there  is, 
of  course,  to  litigate  the  business  of  the  lawsuit. 

We  find  that  as  long  as  the  lawsuit  goes,  the  lawyers  are  going 
to  continue  to  do  splendidly.  Policy  questions  come  to  somebody, 
hopefully  to  you,  hopefully  to  the  Secretary,  but  that's  not  yet  been 
established  to  discuss  how  the  policy  and  the  theory  of  the  lawsuit 
should  be  crafted  and  carried  forward  by  the  lawyers  acting  under 
the  behest  of  DOE  and  the  Federal  Government. 

I  don't  see  anything  that  says  that  you  are  able  to  or  you,  in  fact, 
now  have  a  policy  which  either  causes  you  to  or  enables  you  to  con- 
trol the  activities  of  the  lawyers  and  the  contractor  in  that  matter. 
I  am  not  sure  that  the  situation  is  any  different  in  connection  with 
any  of  the  other  litigation  that  we  are  discussing,  but  clearly  here 
you  have  a  situation  where  the  entities  involved  exist  for  the  sole 
purpose  of  litigating  and  being  paid  by  the  Federal  Government. 

Mr.  NORDHAUS.  If  I  could  respond,  Mr.  Chairman. 

First,  with  respect  to  the  contractor,  the  contractor  is  out  of  there 
on  September  30th.  The  Department  is  not  renewing  that  contract 
to  the  extent 

Mr.  DiNGELL.  And  the  lawyer  is  going  to  work  directly  for  the 
Federal  Grovernment? 

Mr.  NORDHAUS.  No.  The  lawyers  will  be  retained  by  the  parent 
company,  which  is  an  ongoing  industrial  operation. 

Mr.  DiNGELL.  But  excepting  you  will  then  have  the  same  rela- 
tionship between  the  parent  company  and  DOE,  the  parent  compa- 
ny's relationship  with  the  DOE  will  then  be  exactly  the  same  as 
that  of  the  contractor.  And  the  parent  company  will  then  have  the 
sole  relationship  with  the  Federal  Government  of  conducting  litiga- 
tion on  behalf  of  the  Federal  Government. 

Mr.  NORDHAUS.  Mr.  Chairman,  I'm  at  a  little  bit  of  a  disadvan- 
tage here. 

Mr.  DiNGELL.  Pardon? 

Mr.  NORDHAUS.  I'm  at  a  little  bit  of  a  disadvantage  here  because 
this  case,  as  we  speak,  is  being  tried  before  a  jury. 

Mr.  DiNGELL.  I  don't  want  to  discuss  the  substance  of  the  matter. 
All  I  want  to  do  is  discuss  the  relationship  of  the  government  to 
the  people  who  are  conducting  the  litigation  on  behalf  of  the  gov- 
ernment and  if  that  is  deleterious  to  the  interests  of  the  govern- 
ment, of  course,  I  wish  to  know  it  and  we  will  craft  our  questions 
differently.  But  the  hard  fact  of  the  matter  is  you  are  in  the  posi- 
tion where  the  government  is  very  much  at  the  mercy  of  the  con- 
tractor as  opposed  to  being  at  the  mercy  of — and  the  mercy  of  the 
attorneys  in  the  matter. 

Mr.  NORDHAUS.  Mr.  Chairman,  I  think  that  I  would  like  to  de- 
scribe what  my  role  personally  has  been  in  that  case 

Mr.  DiNGELL.  And  I'm  satisfied  that  your  role  will  be  one  to  dili- 
gently oversee  the  public  interest.  I  have  known  you  for  many 
years  and  I  respect  you.  However,  I  am  discussing  not  your  role. 
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I'm  discussing  the  situation  as  it  exists  out  there  and  it  is  not  one 
which  inspires  confidence. 

Mr.  NORDHAUS.  Well,  if  I  can  respond  in  a  way  that  will  not  go 
too  much  into  the  details  of  what  we  are  doing  in  that  case,  I 
would. 

Mr.  DiNGELL.  I  don't  know  about  what  you  are  doing  in  the  case 
other  than  to  hear  you  tell  me  that  you  have  some  mechanism  that 
will  enable  you  to  supervise  the  behavior  of  your  contractors  and 
your  attorneys. 

Mr.  NoRDHAUS.  I  do. 

Mr.  DiNGELL.  In  a  way  which  will  comfort  me  that  you  have 
some  mechanism  for  bringing  this  litigation  for  a  conclusion. 

Mr.  NORDHAUS.  OK.  What  I  can  tell  you,  Mr.  Chairman,  is  that 
on  that  case  in  the  last  10  days,  I've  had  daily  contact  with  the 
lead  trial  counsel  in  that  case.  I  have  had  similar  contact  with  the 
opposing  counsel. 

We  have  been  reviewing  key  pleadings  and  looking  at  both  litiga- 
tion and  settlement  strategy  in  that  case  and  it's  probably  taken 
as  much  time  as  anything  on  my  agenda  in  the  last  few  weeks. 

And  this  is  a  case  that's  in  trial  which  means  that  we  have  to 
pay  particular  attention  to  what's  going  on.  We  are  doing  that. 

One  of  the  things  that  has  changed  with  respect  to  how  we  man- 
age these  cases  is  I  have  changed  the  direction  with  respect  to,  for 
instance,  review  of  pleadings.  The  prior  directive  was  the  Depart- 
ment does  not  want  to  see  pleadings  until  after  they  are  filed. 

That  is  not  the  way  I  want  to  run  things  and  I  have  made  it 
clear  that  no  pleadings  are  filed  in  these  cases  without  our  prior 
review.  And  that  is  happening.  In  the  active  cases,  we  try  to  meet 
with  counsel  on  a  regular  basis  to  assess  what's  going  on  in  the 
case,  not  only  from  a  budgetary  point  of  view,  but  also  from  the 
point  of  view  of  the  course  of  the  litigation. 

A  number  of  these  cases  are  sort  of  quiescent  right  now  which 
doesn't  require  them  to  have  the  same  attention  to  substantive  de- 
cision-malung  in  the  cases.  But  in  the  active  ones,  I  can  assure  you, 
Mr.  Chairman,  we  are  quite  actively  working 

Mr.  DiNGELL.  Mr.  Nordhaus  I  know  you  and  I  believe  that's  so, 
but  what  I'm  trying  to  understand  here  is  that  you've  got  a  contrac- 
tor. You've  moved  the  contractor  out.  You've  put  the  owner  of  the 
contractor  in  to  cany  out  the  functions  that  were  previously  carried 
out  by  the  contractor.  And  my  concern  is  what  structure  really  has 
changed  there? 

You  simply  have  the  person  who  was  responsible  for  the  contrac- 
tor being  responsible  directly  to  you  instead  of  being  responsible  to 
you  through  the  contractor.  And  I  see  no  significant  change  in  the 
structure  of  the  matter  which  iustifies  great  comfort  other  than  the 
fact  that  my  old  friend  and  valued  friend  and  respected  friend.  Bob 
Nordhaus,  is  working  to  try  and  address  this  question. 

It  may  be  that  what  you  are  doing  here  is  the  best  that  can  be 
achieved,  but  the  structure  of  the  way  the  matter  is  conducted  is 
troublesome. 

Mr.  Nordhaus.  And  let  me  tell  you,  Mr.  Chairman,  what  was 
particularly  troublesome  with  the  arrangements  that  are  being  ter- 
minated was  that  we  had  a  substantially  defunct  company  that  ex- 
isted solely  for  purposes  of  being  the  client  for  this  litigation. 
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As  a  result,  we  had  a  president  of  the  company,  a  bunch  of  cleri- 
cal people,  offlces,  and  it  was  costing  us,  I  believe,  about  half  a  mil- 
lion a  year.  If  that  function  is  given  to  the  parent,  this  is  part  of 
an  ongoing  operation.  If  it  has  to  be  handled,  it  will  be  handled 
more  efficiently. 

I  would  point  out  that  the  trial  in  the  case  will  be  concluded  well 
before  the  end  of  the  fiscal  year  so  that  the  major  problems  of  liti- 
gation management  that  the  contractor  was  to  undertake  are  large- 
ly over.  Assuming  the  case  is  not  settled,  the  major  work  after  the 
end  of  this  fiscal  year  will  simply  be  handling  appellate  review  of 
whatever  the  trial  court  decision  is. 

Mr.  DiNGELL.  I'll  be  interested  in  knowing  whether  it  takes  as 
many  lawyers  and  as  large  legal  expenses  to  conduct  the  handling 
of  this  appellate  matter  as  it  does  at  this  time  to  handle  the  trial 
matter. 

The  Chair  notes  my  time  has  expired.  The  Chair  is  going  to  rec- 
ognize the  gentleman  from  Oregon  for  10  minutes  instead  of  5  be- 
cause the  Chair  has  gotten  involved  in  this  deep  thicket  with  my 
old  friend,  Mr.  Nordhaus. 

Mr.  Wyden.  Well  thank  you  very  much,  Mr.  Chairman. 

I  think  this  has  been  very  enlightening  and  I  share  Chairman 
Dingell's  views  and  it  sort  of  comes  out  of  every  pore  of  your  body, 
Mr.  Nordhaus,  that  you  are  well  intentioned  and  that  you  are  sin- 
cere. 

Mr.  Nordhaus.  I  hope  I  am  more  than  well  intentioned.  I  hope 
I'm  effective. 

Mr.  Wyden.  I  must  say  that  looking  at  what  your  testimony  is 
and  comparing  it  to  GAO,  that  I  still  find  too  much  of  what  seems 
to  be  a  "trust  the  contractors"  kind  of  philosophy. 

Look  at,  for  example,  the  cost  between  June  1  and  June  30,  1994. 
Now,  you  have  been  talking  to  Chairman  Dingell  about  a  period, 
you  described  it  as  a  quiescent  period.  Well,  I  have  to  tell  you  that 
for  folks  back  home,  they  are  going  to  say  the  meter  is  running  and 
as  I  look  at  the  costs  between  June  1  and  June  30  of  1994,  again 
the  most  recent  kind  of  numbers  we  are  talking  about  $350,000  for 
outside  counsel  involving  Hanford. 

We  are  talking  about  another  $130,000  as  DOE  counsel.  I  guess 
maybe  this  is  a  quiescent  period  for  you,  but  for  folks  at  home,  they 
are  going  to  say,  "The  meter  is  running." 

Mr.  Nordhaus.  The  Hanford  case,  Mr.  Wyden,  is  one  that  we  are 
taking  every  step  within  our  power  to  get  control  over.  This  is  not 
one  I  regard  as  quiescent. 

We  have — except  for  the  trial  phase  in  the  Day  case — ^we  have 
focused  more  attention  on  trying  to  get  that  case  under  control 
than  any  of  the  cases  and  the  reason  is  it  is  the  most  expensive. 
It  has  the  most  law  firms  and  we  simply  have  to  consolidate  the 
defense  in  that  case  and  we  are 

Mr.  Wyden.  But  what  is  it  going  to  take  to  get  the  job  done  when 
you  are  saying  you  are  trying  to  get  control  of  the  case?  I  mean, 
GAO  comes  to  us  today  and  I  look  at  their  testimony  at  page  11, 
they  are  talking  about  how  your  actions  don't  go  far  enough;  that 
there  is  too  much  discretion  being  given  to  the  contractors. 

I  mean,  you  told  Chairman  Dingell  as  he  looked  over  the  history 
that  a  big  part  of  the  problem  was  you  gave  the  field  offices  so 
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much  control.  Well,  this  doesn't  look  all  that  different  to  me  than 
what  has  been  done  for  years  that  you  described  as  a  problem  and 
it  seems  to  me  that  what  we  really  want  to  hear  is  whether  all  the 
GAO  recommendations  are  being  accepted. 

Maybe  you  can  start  with  that  and  then  tell  us  how  we  are  going 
to  do  more  than  try  to  get  the  costs  under  control.  Is  the  Depart- 
ment willing  now  to  accept  all  of  the  GAO's  recommendations  for 
trying  to  tighten  up  here? 

Mr.  NORDHAUS.  Many  of  them  we  have  adopted  already  and  I 
will  have  to  go  over 

Mr.  Wyden.  But,  Mr.  Nordhaus,  GAO  comes  today  to  say  that 
the  actions  do  not  go  far  enough.  That's  their  testimony  today.  It 
is  at  page  11,  so  they  have  proposed  a  number  of  other  steps  be 
taken. 

I  think  what  I  am  most  interested  in  hearing  is  whether  or  not 
the  Department,  given  the  history  of  this  problem  and  particularly 
the  history  of  running  this  essentially  at  the  local  level  when  the 
contractors  make  their  own  decisions  about  what  they  send,  wheth- 
er you  are  going  to  accept  the  GAO  recommendations. 

Mr.  Nordhaus.  Let  me  run  through  them  with  you,  Mr.  Wyden. 
First,  the  question  of  finding  out  the  full  costs  associated  with  the 
litigation,  that  is  something  we  are  committed  to  and  we  are  going 
to  do.  We've  got  the  first  part  of  the  system  in  place  which  is  to 
try  to  capture  the  costs  of  the  class  action  litigation.  We  are  going 
to  extend  that  to  the  other  litigation  the  Department  reimburses  its 
contractors  for  as  soon  as  we  get  the  bugs  out  of  the  first  part  of 
it.  This  takes  time.  We  are  committed  to  doing  it  and  we  are  doing 
it. 

With  respect  to  criteria  for  allowable  costs  for  legal  services,  the 
first  step  is  to  get  terms  of  engagement  in  place,  so  we  have  some- 
thing to  audit  against.  That's  what  we  are  doing  right  now.  We  be- 
lieve that  GAO's  recommendation  with  respect  to  uniform  practices 
and  limitations  on  contractor  outside  counsel  disbursements  is  a 
good  one.  We  are  going  to  put  it  in  place  as  quickly  as  possible. 

[The  following  information  was  received:] 
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Department  of  Energy  No.  94-13 

Acquisition  Regulation  Date  ^"S^st  25,  1994 

ACQUISITION  LETTER 

AUTHORITY 

This  Acquisition  Letter  (AL)  is  issued  by  the  Procurement  Executive  pursuant 
to  a  delegation  from  the  Secretary  and  under  authority  of  the  Department  of 
Energy  Acquisition  Regulation  (DEAR)  Subpart  901.301-70. 


CONTENTS 


Citation  Title 

970.5204-13  Allowable  costs  and  fixed-fee 

(Management  and  Operating  Contracts) 

970.5204-31  Litigation  and  claims 

I.  Purpose.  The  purpose  of  this  AL  is  to  establish  interim  policies  on  the 
reasonableness  of  Management  and  Operating  ("M&O")  contractor  litigation 
costs. 

II.  Baclcqround .  Under  the  allowable  costs  clause  of  the  Department's  M&O 
contracts,  attorneys'  fees  and  other  litigation  costs  are  allowable  only 
if  reasonable  and  incurred  in  accordance  with  the  Litigation  and  claims 
clause.  The  policies  set  forth  below  are  a  prospective  reference  to  aid 
in  Contracting  Officers'  determinations  as  to  whether  contractor 
litigation  costs  under  M&O  contracts  are  reasonable. 

The  Department  recognizes  that  these  policies  can  be  most  effectively 
achieved  for  pending  cases  through  the  cooperation  of  the  contractors 
and  the  law  firms  involved.  The  Department  intends  to  work  closely  with 
the  contractors  to  ensure  a  smooth  implementation  that  will  not 
compromise  the  defense  of  pending  matters. 

III.  Guidance.  These  policies  apply  to  reimbursement  of  present  and  former 
M&O  contractors  for  amounts  paid  to  outside  law  firms  and  consultants 
("outside  firms")  in  connection  with  litigation  to  which  the  contractor 
is  a  party,  except  to  the  extent  the  contractor's  own  litigation 
procedures  or  current  retainer  agreements  contain  more  cost-restrictive 
provisions.  The  Contracting  Officer,  or  his  or  her  designated 
representative  (hereinafter  ."Contracting  Officer"),  may,  after  , 
consultation  with  Department  counsel,  authorize  an  exception  to  the 
policies  described  below  based  upon  economy,  the  interests  of  the 
Government,  or  other  good  cause.  These  policies  may  be  modified,  from 
time  to  time,  as  the  Department  determines  appropriate.  The  Contracting 
Officer  has  authority  to  exclude  from  these  policies  cases  whose 
expected  costs  of  defense  are  less  than  $25,000  and/or  routine  matters 
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handled  by  outside  counsel  retained  and  supervised  by  an  insurance 
carrier. 

A.  InteriB  Policies 

Contracting  Officers  shall  refer  to  and  consider  the  following 
policies  in  determining  the  reasonableness  of  contractor  litigation 
costs.  The  failure  to  specify  or  describe  a  particular  category  of 
cost  in  paragraphs  III.A.l.  through  III. A. 10.  does  not  imply  that 
such  category  of  cost  is  either  allowable  or  unallowable. 

1.  Teras  Of  Engageaent 

In  order  for  costs  incurred  by  an  M&O  contractor  for  an  outside  firm 
to  be  considered  reasonable,  they  shall  be  incurred  in  accordance 
with  the  terms  of  engagement  between  the  contractor  and  the  outside 
firm  which  have  been  approved  by  the  Contracting  Officer.  The  terms 
of  engagement  between  the  contractor  and  the  outside  firm  shall 
incorporate  and  include  the  policies  included  in  paragraphs  III.A.l. 
through  III. A. 10.  of  this  AL.  The  terms  of  engagement  shall  also 
provide  that  the  outside  firm  will  comply  with  the  Department's 
Litigation  Management  Procedures,  which,  among  other  things,  require 
a  Staffing  and  Resource  Plan  (for  significant  cases),  periodic  case 
assessments  and  budgets,  adequate  audit  provisions,  and  notification 
to  the  Department  and  the  contractor  of  any  significant  change  in 
the  Staffing  and  Resource  Plan. 

a.  Bills  and  Invoices 

All  bills  and  invoices  shall  reflect  the  information  and 
contents  set  forth  in  the  model  format  of  Attachment  A.  Any 
bill  or  invoice  shall  also  contain  a  certification  signed  by  a 
representative  of  the  outside  law  firm  to  the  effect  that: 

"Under  penalty  of  law,  [the  representative] 
acknowledges  the  expectation  that  the  bill 
will  be  paid  by  the  contractor  and  that  the 
contractor  will  be  reimbursed  by  the  Federal 
Government  through  the  U.S.  Department  of 
Energy,  and,  based  on  personal  knowledge  and  a 
good  faith  belief,  certifies  that  the  bill  is 
truthful  and  accurate,  and  that  the  services 
and  charges  set  forth  herein  comply  with  the 
terms  of  engagement  and  the  policies  set  forth 
in  [this  Acquisition  Letter],  and  that  the 
costs  and  charges  set  forth  herein  are 
necessary  for  the  litigation." 
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b.  Audit 


All  terms  of  engagement  must  contain  a  provision  for  auditing 
expenditures  under  the  terms  of  engagement  to  determine  and 
ensure  compliance  with  the  terms  of  engagement  and  the 
provisions  of  the  prime  contract,  and  to  determine  the  accuracy 
of  any  bill  or  invoice  for  the  services  of  the  outside  firm. 
The  provision  shall  include  a  statement  that: 

0  [The  outside  firm]  expects  that  the  costs  of  the  services 
rendered  under  the  terms  of  engagement  will  be  paid  by  the 
contractor  and  that  the  contractor  will  be  reimbursed  by  the 
Federal  Government  through  the  U.S.  Department  of  Energy. 

0  [The  contractor]  and  the  Department  of  Energy,  its  designated 
representative,  and  the  General  Accounting  Office,  have  the 
right  upon  request,  at  reasonable  times  and  at  reasonable 
locations,  to  inspect,  copy,  and  audit  all  records 
documenting  billable  fees  and  costs  under  the  terms  of 
engagement,  the  systems  employed  by  [the  outside  firm]  to 
capture,  record,  and  bill  the  fees  and  costs,  and  any  other 
records  relevant  to  the  representation  by  the  outside  firm 
under  the  terms  of  engagement. 

0  [The  outside  firm]  will  retain  all  such  records  for  a  period 
of  three  (3)  years  after  the  final  payment  under  the  terms  of 
engagement. 

0  The  provision  does  not  constitute  a  waiver  of  any  applicable 
legal  privilege,  protection,  or  immunity  with  respect  to 
disclosure  of  these  records  to  third  parties. 


Fees 


In  determining  whether  fees  or  rates  charged  by  an  outside  firm  are 
reasonable  for  purposes  of  approving  a  contractor's  terms  of 
engagement  with  an  outside  firm,  the  Contracting  Officer  shall 
consider  whether  the  contractor  sought  the  lowest  reasonably 
achievable  fees  or  rates  (including  any  currently  available  or 
possibly  negotiable  discounts)  from  the  outside  firm,  whether  the 
contractor  considered  rates  available  from  other  firms  providing 
comparable  services,  and  whether  the  contractor  considered 
alternative  rate  structures  such  as  flat,  contingent,  and  other 
innovative  proposals. 
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3.      PaoriT  Aw  Ovemeao 


The  rate  or  fee  structure  shall  include  all  outside  firm  "overhead" 
and  "profit,"  and,  therefore,  any  additional  overhead  or  profit 
charged  by  the  outside  firm  shall  be  considered  unreasonable. 
Similarly,  any  markups  by  the  outside  firm  for  supplies  or  services 
procured  from  third  parties  would  be  unreasonable.  For  instance, 
only  the  actual  costs  of  messenger  services  shall  be  allowed, 
whether  the  service  was  performed  by  the  outside  firm  or  a  third 
party.  Additionally,  any  interest  the  contractor  incurred  on  any 
outstanding  (unpaid)  bills  from  outside  firms  is  not  reimbursable 
under  the  DEAR. 


Tmvb.  A»  Relate  EirstsES 


Charges  for  air  travel  shall  be  the  actual  cost,  not  to  exceed  the 
coach  class  fare.  Charges  for  local  ground  travel  shall  be  the 
actual  cost  of  the  taxi  service,  or  the  existing  Internal  Revenue 
Service's  mileage  deduction  allowance  if  the  person  drives  his  or 
her  own  automobile.  Charges  billed  for  meals,  lodging  and  rental 
cars  must  be  moderate.  The  rates  set  forth  in  the  Federal  Travel 
Regulations  will  be  deemed  presumptively  reasonable.  §££  41  C.F.R. 
ch.  301.  Charges  for  luxury  hotels,  cars,  or  services  such  as 
movies  and  fitness  facilities  are  neither  necessary  nor  reasonable. 

Travel  by  more  than  one  person  from  an  outside  law  or  consulting 
firm  to  attend  a  deposition,  court  hearing,  Interview,  or  meeting 
outside  the  person's  home  office  shall  not  be  considered  reasonable 
except  when  authorized  by  contractor  counsel  in  accordance  with 
procedures  agreed  upon  with  Department  counsel. 

Any  travel  time  may  be  reimbursed  at  a  full  rate  for  the  portion  of 
time  during  which  the  outside  firm  performs  work  for  the  contractor. 
For  air  travel,  any  remaining  travel  time  during  normal  working 
hours  shall  be  reimbursed  at  50  percent.  In  no  event  is  travel  time 
for  time  during  which  work  was  performed  for  other  clients 
reimbursable. 

5.   ComaB 


Copying  charges  shall  not  exceed  ten  cents  a  page,  unless  supported 
by  a  cost  study  and  approved  in  advance  by  the  Contracting  Officer. 
Copying  projects  where  volume  would  generate  substantial  savings 
should  be  sent  to  outside  vendors  wtien  practicable  and  cheaper.  As 
with  costs  for  all  supplies  and  services,  the  Contracting  Officer 
should  look  to  local  commercial  rates  as  a  benchmark. 
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6.     Telephone  Ckmces  And  Faxes 


Charges  billed  for  toll  or  long  distance  ca.lls,  including 
facsimile/telecopier  transmissions,  shall  not  exceed  the  actual 
charge  for  each  call,  with  no  overhead  or  surcharge  adjustment. 

7.       COHnfTES  TwE 


Charges  for  computer-assisted  research  shall  not  exceed  the  actual 
cost,  with  no  overhead  or  surcharge  adjustments. 


8.  Overtime  And  Cektain  Tbwomct  itnxnea 


Secretarial  and  clerical  overtime  or  costs  of  temporary  support 
personnel  billed  by  the  outside  firm  shall  not  be  charged,  unless 
the  Contracting  Officer  approves  such  overtime  or  temporary  support 
personnel  or  the  cost  is  caused  or  required  by  an  emergency 
situation  not  of  the  contractor  or  the  outside  attorney's  making. 
Time  charged  by  summer  associates  should  be  scrutinized  for  its 
efficiency  and  consistency  with  the  Staffing  and  Resource  Plan. 


9.     ExPETTS  Enploteb  By  DOE  Contmctdm 


If  the  contractor  or  outside  counsel  wishes  to  retain  as  a 
consultant  in  a  matter  an  employee  of  another  contractor  of  the 
Department  of  Energy,  the  requesting  contractor  must  receive  prior 
approval  from  the  Department  of  Energy,  which  will  attempt  to 
furnish  the  expert  directly  through  the  contractor  that  currently 
employs  the  potential  consultant.  This  policy  does  not  alter  any 
applicable  provisions  of  the  prime  contract  with  either  the 
requesting  or  the  employing  contractor. 


10.     Specific  Non-reiibmsmle  Costs 


The  contracting  officer  shall  not  consider  for  reimbursement  any 
proposed  costs  by  the  contractor  for  any  direct  costs  incurred  by 
outside  firms  for  the  following  items:  entertainment;  alcoholic 
beverages;  secretarial  or  clerical  support  time  (except  as  provided 
under  paragraph  8,  above);  word  processing;  computers  or  general 
application  software;  client  development  and  related  activities; 
trade  publications,  books,  treatises,  background  materials,  and 
other  similar  documents;  professional/educational  seminars  and 
conferences;  preparation  of  bills;  parking  fines  or  any  other  fines 
or  penalties  for  illegal  conduct;  and  food,  beverages  and  the  like 
when  the  attorney  or  consultant  is  not  on  travel  status  and  away 
from  the  home  office.  An  exception  may  be  made,  however,  for 
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reasonable  expenses  for  working  meals  during  an  in-house  meeting  not 
in  excess  of  $10  per  person.  No  outside  firm's  bills  are  to  contain 
any  items  representing  disbursements  made  for  the  benefit  of  the 
contractor's  employees,  such  as  meals  or  lodging  for  contractor's 
current  personnel  (other  than  conference  meals  at  which  contractor 
personnel  are  present  under  this  paragraph). 

i 

IV.  Effective  Dates.  These  policies  are  effective  with  respect  to 

determinations  of  reasonableness  and  allowability  of  costs  for  services 
rendered  and  expenses  Incurred: 

1.  on  or  after  October  1,  1994,  for  all  class  actions; 

2.  on  or  after  November  1,  1994,  for  all  non-class  actions  commenced  on 
or  after  October  1,  1994;  and 

3.  on  or  after  February  1,  1995,  for  all  non-class-action  litigation 
commenced  before  October  1,  1994. 

V.  Expiration  Date.  The  Department  is  seeking  public  comment  on  these 
policies.  This  AL  will  remain  in  effect  on  an  interim  basis  until  the 
Department  takes  further  action  after  reviewing  any  public  comments  on 
these  policies. 
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Mr.  NORDHAUS.  We  are  not  RTC.  We  don't  hire  these  people  di- 
rectly. We  have  to  work  through  the  terms  of  our  existing  contracts 
with  the  contractors  in  order  to  do  this 

Mr.  DiNGELL.  Would  the  gentleman  jdeld  for  two  quick  questions, 
please? 

Mr.  Wyden.  Sure. 

Mr.  DiNGELL.  Why  is  it  you  cannot  hire  your  lawyers  directly? 

Mr.  NORDHAUS.  We  can.  We  can  do  that,  and  we  may  do  that  in 
some  cases.  We  can  always  hire  lawyers.  But  if  we  hire  lawyers 
and  exercise  our  right  contractual  right  to  take  over  the  defense  of 
these  cases,  we  have  to,  in  essence,  agree 

Mr.  DiNGELL.  Guarantee  the  safety  of  the- 


Mr.  NORDHAUS.  We  waive  any  defenses  against  indemnification 
in  some  cases.  So  it  is  an  important  decision  for  the  Department 
whether  or  not  to  assume  the  defense  of  the  case. 

Mr.  DiNGELL.  I  concede  that  point  now.  But  let  me  ask  you  this 
question.  You  already  have  almost  virtual  absolute  liability  of  the 
contractor  except  in  cases  of  willful  wrongdoing  on  the  part  of  the 
contractor;  isn't  that  right? 

Mr.  NoRDHAUS.  Sometimes  not  even  then. 

Mr.  DiNGELL.  But  that  is  the  only  liability  the  contractor  has, 
and  then  only  sometimes,  is  liability  for  willful  wrongdoing  on  his 
part  or  the  part  of  his  employees. 

Now,  I  apologize  to  the  gentleman  for  consuming  his  time,  but 
here  is  the  situation  in  which  I  think  you  regrettably  find  yourself 
and  the  government  regrettably  finds  itself.  Let's  take  Hanford. 
You  have  6  contractors,  12  law  firms,  hundreds  of  people  who  are 
involved  in  the  contractor's  office  in  the  process,  including  a  huge 
gaggle  of  lawyers.  And  the  problem  is  how  do  you  simply  control 
that  insane  process? 

You  have  problems  of  achieving  control.  Your  first  problem  is 
how  do  you  get  control  of  the  money  which  is  going  out  the  door 
at  a  fantastic  rate;  and  the  second  problem  is  how  do  you  get  con- 
trol of  the  litigation  so  that  in  fact  they  are  representing  the  gov- 
ernment rather  than  their  own  curious  diverse  interests? 

For  example,  the  lawyer  has  a  particular  relationship  to  his  con- 
tractor. He  does  not  have  any  direct  relationship  to  the  Federal 
Government.  As  a  matter  of  fact,  lawyers  in  this  matter,  contrac- 
tors in  this  matter  have  asserted  attorney-client  privilege  against 
us  in  the  committee.  I  am  satisfied  they  have  done  like  against 
you.  This  is  a  most  extraordinary  use  of  attorney-client  privilege 
that  I  have  seen  and  I  have  seen  some  extraordinary  uses  of  that 
particular  mechanism. 

But  the  question,  my  dear  friend,  is  how  in  the  name  of  common 
sense  do  you  get  control  of  this  weird,  convoluted  legal  mishmash. 
It  makes  Jarndyce  v.  Jarndyce  look  like  a  simple  assault  case. 

Mr.  NORDHAUS.  I  think  on  the  case  of  the  Hanford  class  action, 
the  case  in  its  present  configuration  with  six  contractors  each  feed- 
ing two  law  firms 

Mr.  DiNGELL.  None  of  whom  have  the  interest  of  the  government 
at  heart;  all  of  whom  have  the  interest  of  the  contractors  and  law 
firm  at  heart. 
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Mr.  NORDHAUS.  That  is  a  situation  which  I  am  rapidly  conclud- 
ing defies  management,  and  so  that  what  we  have  to  do  is  we  have 
to  consolidate  the  defense  in  that  case  and  what  I've 

Mr.  Wyden.  Mr.  Chairman? 

Mr.  NoRDHAUS  [continuing].  — We've  directed  is 

Mr.  Wyden.  Excuse  me. 

Mr.  DiNGELL.  And  I  apologize  to  the  gentleman. 

Mr.  Wyden.  No,  please  proceed.  I  wanted  to  catch  the  chairman. 

Mr.  NORDHAUS.  But  we  have  to  consolidate  the  defense  of  that 
case.  We  have  to  put  one  law  firm  in  charge.  In  the  long  term  we 
may  end  up  seeing  if  we  can  persuade  the  Justice  Department  to 
take  it  over. 

But  my  conclusion,  after  having  struggled  with  this  for  a  number 
of  months,  is  that  there  is  no  way  that  we  can  get  these  costs 
under  control  and  get  that  case  under  control,  if  we  have  to  deal 
with  12  law  firms. 

Mr.  DiNGELL.  If  the  gentleman  from  Oregon  would  permit,  you 
have  already  shot  $30  million  on  that  lawsuit? 

Mr.  NoRDHAUS.  Yes. 

Mr.  DiNGELL.  You  don't  have  control  either  of  the  billing  process 
nor  do  you  have  control  of  the  representational  responsibility  of  the 
lawyers  to  the  Federal  Crovemment.  The  contractors  are  there, 
quite  honestly,  to  protect  themselves  first.  Because  they  still  have 
the  exposure  in  many  instances  of  possible  liability  for  misbehavior 
which  constitutes  willful  wrongdoing. 

So  you,  regrettably,  my  dear  friend,  sit  here  before  us  discussing 
a  case  in  which  the  government  really  does  not  have  any  control 
over  the  litigation  which  is  being  conducted  on  its  behalf. 

Mr,  NORDHAUS.  We're  walking  a  fine  line  here.  We  can  always 
bite  the  bullet  and  so,  OK,  we  will  indemnify  you  guys  and  take 
over  the  litigation.  Until  I  know  more  about  the  history  of  what 
happened  there,  I  don't  want  to  do  that. 

Mr.  DiNGELL.  I  am  asking  you  for  no  commitment.  I  am  asking 
you  for  no  statement  as  to  what  it  is  you  are  going  to  do.  I  am  sim- 
ply defining  the  awful  situation  in  which  you  and  I  find  ourselves 
here  as  representatives  of  the  Federal  Government. 

Have  I  in  any  way  ill-defined  or  incorrectly  defined  the  situation 
in  which  you  find  yourself,  Mr.  Nordhaus? 

Mr.  Nordhaus.  I  think  you  have  correctly  put  your  finger  on  ex- 
actly what  the  problem  is,  and  that  is  that  we  cannot  exercise  the 
kind  of  plenary  control  over  the  litigation  that  we  would  if  it  were 
a  litigation  directly  against  the  government  without  in  some  cases 
assuming  responsibility  for  a  full  indemnity.  Until  we're  willing  to 
do  that,  we  may  have  to  exercise  less  control  than  we  otherwise 
would  over  the  substantive  conduct  of  the  litigation. 

There  are  also  questions  about  the  extent  to  which  we  will  be 
able  in  fact  to  force  a  consolidation  of  the  defense.  What  we're 
doing  at  this  point  is  trying  to  exercise  as  much  control  as  we  can 
and  consolidate  the  case  as  much  as  we  can  without  stepping  up 
and  agreeing  to  waive  our  defense  against  indemnification. 

Mr.  DiNGELL.  I  understand  that  point. 

Mr.  Wyden.  Mr.  Chairman? 
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Mr.  DiNGELL.  I  apologize  to  my  dear  friend  and  I  yield  back  his 
time.  And  I  will  not  take  it  away  from  him,  I  will  take  it  away  from 
the  Chair. 

Mr.  Wyden.  I  thank  the  chairman. 

You  see,  the  concern,  Mr.  Nordhaus,  is  that  the  contractors  are 
getting  to  hold  too  many  of  the  cards.  Now,  as  you,  for  example, 
define  it,  you  say  you  are  still  talking  about  the  terms  of  engage- 
ment; you  are  talking  about  consolidating  the  defense. 

I  mean,  it  sounds  like  there  is  an  awful  lot  of  negotiating  going 
on  with  the  contractors,  and  at  some  point,  given  the  history  of  this 
problem,  what  we  want  to  see  is  someone  like  yourself,  who  is  in 
a  position  to  protect  the  taxpayers'  interests,  say  enough,  we  are 
not  going  to  pay  X  because  X  is,  you  know,  outlandish. 

Now,  I  think,  as  Chairman  Dingell  has  indicated,  nobody  up  here 
doubts  your  sincerity,  but  at  some  point  I  think  we  have  got  to  get 
beyond  negotiating  terms  of  engagement;  we've  got  to  get  beyond 
trying  to  consolidate  that  case,  the  kind  of  thing  you  are  using  to 
describe  this  process,  and  say,  look,  the  government  is  not  going  to 
pay  above  this,  period,  end  of  discussion. 

Mr.  Nordhaus.  I  think  we're  about  there  on  that,  but  what  I 
want  to  point  out  is  that  the  government,  unfortunately,  does  not 
hold  all  the  cards.  These  contracts  are  ancient,  many  of  these.  I 
looked  at  one  of  the  contracts  involved,  signed  in  1946  by  Major 
General  Leslie  Groves  on  behalf  of  the  Manhattan  Engineering  Dis- 
trict. Those  are  not  contracts  that  give  us  the  kinds  of  rights  we 
would  like  to  have  to 

Mr.  Wyden.  I  didn't  ask  you  about  that.  I  asked  you  about  some- 
thing between  June  1  and  June  30,  1994.  Pretty  recent  vintage. 

Mr.  Chairman,  I  know  time  is  short,  but  since  you  said  I  could 
have  a  few  more  minutes,  could  we  bring  forward  Mr.  Wagoner, 
who  is  manager  of  the  DOE,  Richland  office?  I  think  he  has  been 
properly  noticed  that  he  would  be  asked  to 

Mr.  Dingell.  I  think  that  would  be  appropriate.  Let  the  Chair 
inquire,  is  there  anybody  else  that  the  gentleman  is  going  to  want 
to  come  forward  other  than  Mr.  Wagoner? 

Mr.  Wyden.  No,  I  think  Mr.  Wagoner 

Mr.  Dingell.  Mr.  Wagoner,  would  you  come  forward  please. 

Mr.  Wagoner,  you  heard  the  qualification  of  Mr.  Nordhaus.  Do 
you  object  to  testifying  under  oath? 

Mr.  Wagoner.  No,  sir. 

Mr.  Dingell.  You  are  entitled  to  be  advised  by  counsel,  if  you 
so  desire.  Do  you  wish? 

Mr.  Wagoner.  No,  sir. 

Mr.  Dingell.  It  is  also  the  Chair's  duty  to  remind  you  that  cop- 
ies of  the  Rules  of  the  subcommittee,  Rules  of  the  committee.  Rules 
of  the  House  are  there  in  the  red  and  blue  books  before  you  at  the 
committee  table,  to  advise  you  of  your  rights  on  the  limitations  on 
the  part  of  the  subcommittee. 

The  Chair  notes  we  have  an  abominable  loud  speaker  system  and 
public  address  system.  If  you  will  at  least  turn  it  on,  we  might 
have  a  better  chance,  not  much,  but  a  better  chance  of  hearing 
what  it  is  you  have  to  say. 

So  if  you  will  please  rise  and  raise  your  right  hand. 

[Witness  sworn.] 
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Mr.  DiNGELL.  The  Chair  continues  to  recognize  the  gentleman 
from  Oregon. 

Mr.  Wyden.  Thank  you,  Mr.  Chairman. 

Mr.  Wagoner,  I  think  you  heard  Mr.  Rezendes'  testimony  citing 
the  poor  job  of  DOE  in  controlling  litigation  costs,  and,  in  effect, 
saying  Richland  was  among  the  worst  offenders.  I  would  be  inter- 
ested, as  we  begin,  by  hearing  your  explanation  for  failing  to  man- 
age litigation  costs  properly. 

TESTIMONY  OF  JOHN  D.  WAGONER,  MANAGER,  DEPARTMENT 
OF  ENERGY,  RICHLAND  OPERATIONS  OFFICE 

Mr.  Wagoner.  Mr.  Wyden,  I  do  understand  the  conclusions  that 
Mr.  Rezendes'  report  has,  and  I  do  not  disagree  with  respect  to  the 
GAO's  judgment  that  the  amount  of  review  by  my  office  was  insuf- 
ficient. I  think  that  we  have  to  take  a  number  of  actions  to  change 
the  way  in  which  we  review  and  manage  the  litigation. 

I  think  that  Mr.  Nordhaus*  procedures  that  he  has  put  together 
and  that  we  have  sent  to  the  contractors  in  this  matter,  and  I  am 
told  that  they  are  to  follow  those  procedures,  and  that  we're  hope- 
ful will  shortly  have  in  place,  are  the  right  way  to  go.  But,  addi- 
tionally, we  have  to  have  the  consolidation  in  order  to  bring  this 
into  an  area  that  can  really  be  managed. 

As  far  as  the  actions  of  our  office,  the  principal  process  for  review 
of  these,  up  to  now,  has  been  a  review  by  the  chief  counsel.  It's  ap- 
parent that  the  amount  of  detail  that  has  been  reviewed  has  not 
been  sufficient  from  the  findings  that  the  GAO  has.  The  types  of 
charges  certainly  should  be  challenged,  should  have  been  chal- 
lenged, and  that's  what  we're  going  to  have  to  do. 

Mr.  Wyden.  Why,  in  your  opinion,  weren't  they  challenged,  and 
allowed  to  go  producing  the  kind  of  findings  Mr.  Rezendes  comes 
and  tells  us  about? 

Mr.  Wagoner.  The  past  practice  has  been  principally  a  review, 
a  legal  review,  by  the  chief  counsel.  It  had  not  included  an  audit 
review.  In  hindsight,  I  believe  it  should  have.  I  think,  in  addition, 
one  of  the  fundamental  issues  that  we've  addressed  within  DOE, 
which  Tom  Grumbly  addressed  in  the  negotiations  with  0MB,  was 
to  recognize  we  needed  additional  Federal  employees  to  manage 
some  of  these  activities,  to  have  the  ability  to  review  the  costs 
being  incurred  by  the  contractors  in  a  greater  degree  than  we  had 
and  particularly  with  respect  to  these  litigations  costs  that  is  not 
something  we've  had  a  historic  practice  of  doing.  Obviously,  we 
should  have. 

Mr.  Wyden.  Whose  responsibility  was  it  to  try  to  oversee  these 
matters  of  hotels  and  meals  and  all  this  sort  of  thing?  Was  that 
your  responsibility?  Was  that  the  responsibility  of  the  counsel?  Ob- 
viously, there  was  a  breakdown  here  somewhere  and  I  would  be  in- 
terested in  knowing  your  view  as  to  where  it  was. 

Mr.  Wagoner.  Well,  ultimately,  the  buck  stops  here;  that  the  re- 
sponsibility for  the  activities  being  carried  out  at  Richland  is  mine. 

The  practice  that  we  had  was  to  give  that  responsibility  to  the 
chief  counsel  and  he  was  not — he  neither  sought  nor  was  given  ad- 
ditional assistance  by  financial  experts  or  audit  staff.  And  that's 
what  should  have,  that's  what  should  have  happened;  that's  the 
type  of  action  that  is  clear  we  need  to  take. 
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Mr.  Wyden.  In  your  opinion,  should  you  have  supervised  more 
closely  this  counsel  who  missed  a  lot  of  these  overbillings  and  over- 
charges? 

Mr,  Wagoner.  Well,  that's  a  tough  call.  I'm  afraid  I  have  to  place 
considerable  trust  in  the  professional  capability  of  the  chief  coun- 
sel. I'm,  obviously,  not  an  attorney  myself.  And  he  has  had  long  ex- 
perience and  has  performed  well.  I  was  anticipating  that  a  greater 
degree  of  review  had  occurred  than  is  apparent  from  the  report 
that  Mr.  Rezendes  has  referred  to. 

Mr.  Wyden.  But  you  are  the  top  manager. 

Mr.  Wagoner.  Yes,  sir,  that's  correct. 

Mr.  Wyden.  The  buck  stops  with  you.  So,  obviously,  there  was 
a  breakdown  in  the  past.  Are  you  planning  to  supervise  the  counsel 
more  closely?  I  gather  there  is  a  new  counsel  who  has  come  on  or 
is  about  to  come  on? 

Mr.  Wagoner.  Yes,  Mr.  Bob,  Mr.  Carasino. 

Mr.  Wyden.  Will  you  supervise  this  person  more  closely  in  light 
of  the  past  problems? 

Mr.  Wagoner.  We  will  work  closely  to  coming  up  with  a  support- 
ive strategy  to  dovetail  with  Mr.  Nordhaus'  reforms.  In  addition.  I 
mentioned  the  additional  allocation  of  Federal  personnel.  As  part 
of  the  restructuring,  we  are  recruiting  for  additional  attorneys. 

I  think  it's  clear  we  will  need,  until  the  caseload  at  Hanford  goes 
down  considerably,  we  probably  need  to  increase  that  further  so 
that  we  have  full-time  management  by  competent  trained  attorneys 
from  a  legal  standpoint. 

We  are  also  creating  an  office  of  financial  review  that  would  be 
responsible  for  not  only  looking  at  other  types  of  contract  costs,  but 
it's  apparent  that  they  will  need  to  work  with  counsel  to  review  the 
financial  costs  also.  I  think  Mr.  Nordhaus  is  still  developing  addi- 
tional procedures  for  audit. 

Mr.  Wyden.  Let  me  ask  you  about  just  one  other  question.  I 
think  my  time  has  expired.  The  subcommittee  is  reviewing  another 
matter  involving  a  letter  sent  by  Mr.  Rosselli,  who  is  the  assistant 
manager  for  administration,  as  I  understand  it,  to  Westinghouse, 
stating,  "as  a  pilot  project  under  reinventing  Government,  all  DOE 
Orders  shall  be  waived  and  only  Federal,  State,  and  local  laws 
shall  be  applicable." 

My  question  to  you  is,  does  Mr.  Rosselli  have  the  authority  to 
waive  DOE  Orders,  number  one;  and  perhaps  you  can  also  en- 
lighten the  subcommittee  as  to  what  Project  3000  is?  Those  two 
things. 

Mr.  Wagoner.  Yes,  sir.  Mr.  Rosselli  does  not  have  authority  to 
waive  DOE  orders.  When  I  became  aware  of  the  existence  of  that 
letter,  I  had  it  rescinded,  immediately  talked  to  the  contractor  to 
make  sure  there  had  been  no  actions  taken  on  it. 

What  Project  3000  was,  Mr.  Wyden,  was — one  of  the  things  we're 
trying  to  do  at  Hanford  is  to  identify  areas  where  more  progress 
can  be  made  more  quickly  in  the  cleanup.  Project  3000  happens  to 
be  an  area  called  the  3000  area  in  the  city  of  Richland,  which  con- 
tains a  number  of  buildings,  mostly  dating  back  to  the  World  War 
II  vintage,  wooden  buildings,  some  of  which  have  become  unsafe, 
and  we  have  had  to  move  work  out  of  those  buildings  and  workers 
out  of  those  buildings. 
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The  idea  was,  could  we  come  up  with  a  streamlined  approach, 
one  that  had  less  paperwork,  less  of  our  inherent  built-in  road- 
blocks to  getting  things  accomplished  more  quickly.  That  was  the 
fundamental  intent  behind  coming  up  with  a  demonstration  project 
where  those  buildings  could  be  taken  down  very  quickly  and  we 
could  get  the  job  over  with. 

Obviously,  the  approach  taken,  which  described  in  that  fashion, 
a  broad  waiver  of  orders  and  regulations,  was  not  the  right  way  to 
do  it.  What  should  have  been  done  was  to  identify  which  of  those 
represent  barriers;  are  they  necessary,  how  could  we  change  them. 

Mr.  Wyden.  Is  Mr.  Rosselli  still  working  for  you  at  the  Richland 
office? 

Mr.  Wagoner.  Yes,  sir,  he  is. 

Mr.  Wyden.  What  prompted  Mr.  Rosselli  to  write  this  letter?  Did 
you  prompt  him?  Did  the  contractors  prompt  him?  How  does  it 
happen  that  Mr.  Rosselli  wrote  the  letter? 

Mr.  Wagoner.  Mr.  Rosselli  apparently  had  been  in  consultation 
with  the  contractors  about  how  to  make  this  pilot  project  move  for- 
ward, and  he  was  advised  that  one  of  the  actions  that  could  be 
taken  would  be  to  provide  some  broader  authority,  apparently,  to 
find  waivers  around  rules  and  regulations  that  might  stand  in  the 
way  of  making  this  progress. 

He  chose  poorly  to  issue  the  letter  that  you  refer  to. 

Mr.  Wyden.  I  find  this  quite  distressing,  because  you  have  got 
a  situation  where  you  have  your  contractors  write  the  letters  you 
send  back  to  them  and  they  are  telling  that  they  don't  have  to  lis- 
ten to  the  DOE  an3rmore.  Do  you  share  this  kind  of 

Mr.  Wagoner.  No,  sir,  I  do  not.  That  is  not  an  acceptable  prac- 
tice. That  is  not  the  norm  in  my  office,  and  I  have,  with  all  of  my 
senior  staff,  strongly  reiterated  that  it  is  our  responsibility  to  man- 
age the  activities  at  Hanford,  it  is  not  the  responsibility  of  the  con- 
tractors. 

Mr.  DiNGELL.  Would  the  gentleman  yield? 

Mr.  Wyden.  Be  happy  to. 

Mr.  DiNGELL.  You  have  got  here  a  letter  which  is  drafted  in  con- 
sultation with  a  contractor? 

Mr.  Wagoner.  Yes,  sir. 

Mr.  DiNGELL.  Was  that  cleared  above,  this  letter?  Was  it  cleared, 
for  example,  with  Mr.  Nordhaus  or  the  Office  of  the  Secretary? 

Mr.  Wagoner.  No,  sir,  it  was  not  cleared  with  anyone. 

Mr.  DiNGELL.  Well,  let's  look  at  what  you  are  waiving  here.  It 
says,  "As  a  pilot  project  under  reinventing  Government,  all  DOE 
Orders  shall  be  waived..." 

Now,  that  is  Orders  with  regard  to  safety,  that  is  orders  with  re- 
gard to  overtime,  that  is  orders  with  regard  to  environment,  it  is 
orders  with  regard  to  employee  safety,  it  is  orders  with  regard  to 
security  at  the  installation;  is  it  not? 

Mr.  Wagoner.  Yes,  sir,  those 

Mr.  DiNGELL.  "All  DOE  Orders  shall  be  waived." 

Mr.  Wagoner.  Those  very  issues  you  point  to,  when  I  saw  the 
letter,  made  it  obvious  to  me  that  was  absolutely  wrong  and  had 
to  be  immediately  rescinded. 

Mr.  DiNGELL.  Is  this  still  in  effect? 

Mr.  Wagoner.  No,  sir,  it  is  not. 
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Mr.  DiNGELL.  When  was  it  revoked? 

Mr.  Wagoner.  As  soon  as  I  found  out  about  it.  As  I  recall,  the 


letter  was  sent  on  a  Friday  and  it  was  a  Monday  that  I  found  out  j 
about  it,  so  it  was  the  following  Monday  or  Tuesday.  I  do  know 
that  I  met  with  the  contractors  on  Monday  and  when  I  found  out 
the  letter  had  existed,  I  immediately  gave  direction  to  the  president 
of  Westinghouse  not  to  comply  with  that,  and  we  immediately  fol- 
lowed it  with  a  letter. 

Mr.  DiNGELL.  Is  this  in  conformity  with  DOE  policy? 

Mr.  Wagoner.  No,  sir,  it  is  not. 

Mr.  DiNGELL.  And  you  tell  me  that  Mr.  Rosselli  is  still  employed 
by  the  Federal  Government? 

Mr.  Wagoner.  Yes,  sir,  he  is. 

Mr.  DiNGELL.  And  his  title  was  assistant  manager  for  adminis- 
tration? 

Mr.  Wagoner.  That  is  his  present  title. 

Mr.  DiNGELL.  That  continues  to  be  his  title? 

Mr.  Wagoner.  At  the  present  time. 

Mr.  DiNGELL.  Is  he  still  writing  letters  on  which  he  is  consulting 
with  contractors? 

Mr.  Wagoner.  I  do  not  believe  so,  sir.  After  that  incident  and  my 
discussion  with  him 

Mr.  DiNGELL.  What  are  Mr.  Rosselli's  efficiency  reports?  Are  they 
good  or  do  they  reflect  the  writing  of  this  kind  of  letter? 

Mr.  Wagoner.  Well,  his  last  efficiency  report  was  done  prior  to 
this  letter. 

Mr.  DiNGELL.  I  will  be  interested  to  observe  his  next  efficiency 
report. 

Mr.  Wagoner.  Yes,  sir. 

Mr.  DiNGELL.  The  Chair  thanks  the  gentleman. 

[Testimony  resumes  on  p.  183.] 

[The  following  information  was  received:] 
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Department  ot  Energy  _^ 

R.chiand  Operations-Office  "^ 

?'■■   '.'P&.-Bop.55Q,  P^ 

Richland,  Washington  •  fi'^52  ,-.-..,,  v« 


The  Honorable  John  D.  Oingell 

Chairman 

Subconmittee  on  Oversight  and 

Investigations 
Committee  on  Energy  and  Commerce 
U.S.  House  of  Representatives 
Washington.  D.C.  20515-2216 

Dear  Mr.  Chairman: 

In  my  appearance  before  the  Subcommittee  on  July  13,  1994,  with  General 
Counsel  Robert  Nordhaus,  Congressman  Wyden  asked  me  about  a  letter  froa 
R.  M.  Rosselli  of  my  staff  on  the  subject  of  "Project  3000."  For  the  record, 
I  would  like  to  provide  the  Subcommittee  with  additional  documents  to  make  the 
record  complete,  and  I  have  attached  them  to  this  letter. 

From  its  inception,  Project  3000  was  conceived  as  an  opportunity  to 
demonstrate  that  progress  can  be  made  more  rapidly  and  efficiently  on  the 
Hanford  cleanup  by  streamlining  some  of  our  bureaucratic  processes  and  by 
using  DOE  Contract  Reform  and  a  project  approach  to  achieve  dramatic  change  by 
demolishing  and  removing  17  old  and  deteriorating  wooden  buildings  located 
within  the  limits  of  the  City  of  Richland  (see  letter  dated  February  23,  1994, 
Attachment  1).  These  buildings  have  not  been  used  for  radioactive  work  and 
are  not  scheduled  for  environmental  remediation  within  the  existing  1100  Area 
Operable  Unit.  The  buildings  represent  safety  hazards  in  varying  degrees  and 
are  no  longer  required  for  the  conduct  of  our  mission.  For  example,  in  1993, 
one  of  the  buildings.  Building  1240,  was  found  to  have  defective  roof 
structural  members  and  ongoing  work  was  stopped  and  relocated  to  avoid  risk  to 
our  workers.  More  recently,  in  early  July  1994,  a  roof  truss  was  found 
cracked  in  Building  1226  of  the  3000  Area  and  was  reinforced  to  support  the 
damaged  truss. 

It  is  also  felt  that  the  3000  Area  represents  a  prime  area  for  economic 
redevelopment  due  to  its  location  within  the  city  and  the  fact  that  the 
deteriorating  buildings  are  unsightly  from  the  perspective  of  the  conwunity. 
Redevelopment  of  this  area  could  proceed  if  DOE  removed  the  old  structures  and 
then  proceeded  to  excess  the  65  acres  of  land  for  economic  reuse  by  the  local 
community. 

The  team  which  developed  the  concept  of  this  project  felt  that  certain  DOE 
Orders  could  contain  barriers  to  the  efficient  execution  of  the  project.  This 
project  was  intended  to  be  managed  as  a  commercial  project  subject  to  the 
requirements  of  Federal  and  state  law  regarding  occupational  safety  and  health 
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as  we11  as  environmental  requirements.  Since  Hanford  has  been  designated  a 
"Reinvention  Laboratory"  under  Vice  President  Gore's  Reinventing  Government 
Initiative,  Mr.  Rosselli  felt  that  authority  could  be  obtained  from  that 
initiative  to  waive  requirements  which  did  not  make  sense  for  this  non- 
radioactive, non-Superfund  cleanup  demolition  project. 

On  March  25,  1994,  Mr.  Rosselli  signed  the  letter  referred  to  by  Congressman 
Wyden  (Attachment  2).  On  the  next  business  day,  March  28,  1994,  I  became 
aware  of  the  letter  and  was  immediately  concerned  that  it  was  worded 
overbroadly.  I  orally  directed  the  President  of  Westinghouse  Hanford  Company 
to  take  no  action  to  comply  with  the  letter  and  directed  the  Acting  Assistant 
Manager  for  Administration,  Ms.  June  Ollero,  to  rescind  the  direction. 
Attachments  3  and  4  are  copies  of  letters  Ms.  Ollero  transmitted  to  the 
contractor  to  carry  out  my  directions.  At  that  time,  Mr.  Rosselli  was  on 
annual  leave.   I  also  discussed  the  March  25  letter  with  Mr.  Thomas  Crumbly, 
Assistant  Secretary  for  Environmental  Management.   I  explained  what  Project 
3000  had  been  intended  to  accomplish,  that  I  had  directed  recision  of  the 
letter,  and  agreed  with  him  that  the  letter  did,  not  reflect  DOE  policy 
especially  in  regards  to  safety  of  workers  and  adherence  to  agreements  with 
unions. 

After  Mr.  Rosselli  returned  from  leave,  he  explained  that  the  letter  he  had 
signed  had  been  drafted  by  a  member  of  the  contractor  team  with  which  he  had 
been  working  to  develop  the  Project  3000  concept.  He  thought  the  letter 
contained  ideas  he  had  originated  and  that  had  been  jointly  identified  as 
being  necessary  to  carry  out  the  concept.  Mr.  Rosselli  said  that  while  the 
letter  could  have  been  worded  more  carefully,  he  had  only  Intended  to 
authorize  the  contractor  to  proceed  further  with  planning,  including 
identification  of  barriers  to  this  expedited  project  which  might  be  contained 
in  DOE  Orders,  union  agreements,  etc.  He  agreed  that  my  action  to  rescind 
this  direction  was  correct. 

On  April  26,  1994  (Attachment  5),  the  Westinghouse  Hanford  Company  identified 
funding  requirements  for  Project  3000.  Mr.  Rosselli  responded  on  May  17,  1994 
(Attachment  6),  that  the  funding  requirements  could  not  be  met  as  proposed. 
Since  that  date,  no  alternatives  for  proceeding  have  developed. 

A  number  of  local  news  articles  and  at  least  one  editorial  appeared  on  this 
subject  which  may  interest  the  Subcommittee,  and  I  have  included  these  as 
Attachment  7.  Attachment  8  contains  other  documents  pertaining  to  Project 
3000. 

While  we  do  want  to  Identify  and  eliminate  non-value-added  red  tape  and  rules 
which  hurt  rather  than  help  cleanup  and  which  increase  costs  unnecessarily,  I 
will  not  compromise  the  safety  of  our  workers,  and  I  expect  our  contractors  to 
comply  with  their  union  agreements  and  to  bargain  in  good  faith  when  they  seek 
changes. 
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Responsibility  for  demolition  of  buildings  at  Hanford  passed  to  Bechtel 
Hanford,  Inc.,  on  July  1,  1994,  as  our  new  environmental  restoration 
contractor.  No  decision  has  been  made  to  proceed  with  Project  3000  and  I 
expect  the  concept  will  be  significantly  revised  from  the  original. 

Mr.  Chairman,  you  inquired  as  to  Mr.  Rosselli's  current  job  assignment.  The 
Department's  Executive  Resources  Board  has  approved  my  recommendation  that 
Mr.  Rosselli  assume  the  job  of  Assistant  Manager  for  Technology  Management. 
He  will  be  responsible  for  oversight  of  the  Pacific  Northwest  Laboratory  and 
our  Technology  Development  Program  as  well  as  continuing  his  current 
responsibility  for  safeguards  and  security.  The  buildings  in  the  3000  Area  do 
not  fall  within  his  new  areas  of  responsibility. 

You  also  inquired  about  Mr.  Rosselli's  efficiency  rating.  Under  our  system, 
Mr.  Rosselli  will  receive  an  annual  performance  evaluation  as  of  September  30, 
1994.  At  the  present  time,  I  believe  Mr.  Rosselli's  overall  rating  will  be  at 
least  "Fully  Successful."  An  overall  performance  rating  at  that  time  will 
reflect  on  all  aspects  of  job  performance  and,  In  many  areas,  Mr.  Rosselli  has 
made  significant  positive  accomplishments  during  the  past  year. 

I  appreciate  the  Subcommittee's  interest  in  Hanford  and  the  concerns  expressed 
regarding  this  matter.  I  trust  that  the  enclosed  documents  and  the 
explanation  in  this  letter  help  to  alleviate  those  concerns. 


Sincerely, 


+»7Ti. 


John  D.  Wagoner 
Manager 


Attachments: 

1.  Ltr.  to  Trego  dtd.  2-23-94 

2.  Ltr.  to  Trego  dtd.  3-25-94 

3.  Ltr.  to  Trego  dtd.  3-31-94 

4.  Ltr.  to  Trego  dtd.  4-7-94 

5.  Ltr.  to  Rosselli  dtd.  4-26-94 

6.  Ltr.  to  Trego  dtd.  5-17-94 

7.  News  Clips 

8.  Other  Project  3000  documents 


cc  w/attachs:  Congressman  Ron  Wyden 
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Department  of  Energy 

Richiand  Operations  Office 

P.O.  Box  550 

Rrchland.   Washington     99352 


FEB  2  3  1994 


Dr.  A.  L.  Trego,  President 
Westinghouse  Hanford  Company 
Richland,  Washington 

Dear  Dr.  Trego: 

PROJECT  3000 

The  Richland  Operations  Office  (RL)  places  a  high  priority  on  cleanup  and 
remediation  of  the  3000  Area.  Demolition  of  deteriorated  facilities  is  the 
first  step  in  this  process.  As  discussed  with  several  Westinghouse  Hanford 
Company  (WHC)  and  Kaiser  Engineers  Hanford  (KEH)  management  personnel  (Messrs. 
Lerch,  Harvey,  and  Folker),  RL  is  willing  to  enter  into  an  incentive 
arrangement  with  WHC  and  KEH  to  accomplish  a  pilot  project  called  "Project 
JOOO."  The  highest  incentive  would  be  completion  of  the  demolition  portion  of 
:he  project  by  September  30,  1994.- 

The  initial  scope  of  the  pilot  project  includes  the  removal  of  all  buildings 
except  those  that  are  not  laden  with  an  environmental  liability  and  would 
clearly  be  of  significant  value  to  future  proprietors  of  the  land  (perhaps 
Buildings  1262  and  1264  for  example).  Site  characterization  relative  to 
environmental  remediation  requirements  will  be  the  second  step.  Due  to  the 
recent  Environmental  Restoration  Contractor  (ERC)  decision,  the  inclusion  of 
this  step  into  Project  3000  has  not  been  determined.  Further  guidance  will  be 
forthcoming. 

This  pilot  project,  if  accepted  by  WHC  and  KEH,  should  be  designed  to  use  new 
and  innovative  contracting  and  project  management  arrangements  as  set  forth  in 
DOE'S  Contract  Reform  Report,  dated  February  1994,  as  well  as  good  business 
practices  generally  used  in  the  conmercial  or  private  sector.  This  means  that 
as  a  pilot  project  it  should  not  be  constrained  by  normal  DOE  contracting  and 
management  requirements;  but  rather,  it  should  be  streamlined  to  ensure  the 
most  cost-effective,  timely,  and  safe  operations.  Thus,  it  should  be 
accomplished  in  accordance  with  Hanford' s  designation  as  a  "Reinventing 
Government  Laboratory,"  the  general  guidelines  associated  therewith,  and  the 
Hanford  workforce  restructuring  plan.  The  Intent  of  "Project  3000"  Is  to 
demonstrate  a  method  or  model  for  doing  business  in  a  more  safe,  cost- 
effective,  and  timely  manner. 
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If  you  wish  to  accept  this  opportunity,  please  provide  a  proposal  for 
accomplishing  the  initial  step  of  "Project  3000"  including  an  incentive 
arrangement  you  believe  is  mutually  fair  and  equitable,  and  a  cost-savings 
estimate  for  performing  this  work  scope  earlier  than  scheduled  to  be  applied 
to  the  Tri-Party  Agreement  savings  initiative.  Please  provide  your  proposal 
at  the  earliest  possible  date. 

If  you  have  any  questions,  please  call  me  at  376-7212,  or  Maynard  Plahuta  at 
376-7034. 

Sincerely, 
ORU^INAL  SIGNED  BY 


SID:MJP 


Robert  M.  Rosselll,  Assistant  Manager 
for  Administration 


cc:   R.  D.  Folker,  KEH 

A.  0.  Gadeken,  KEH 

G.  A.  Harvey,  KEH 

R.  E.  Lerch,  WHC 

G.  D.  O'Brien,  KEH 
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Attachment  2 
9402357 


Dr.  A.  L.  Trego,  Presidenl 
Weslinghouse  llaiiford  Company 
Richland,  Washington 

Dear  Dr.  Trego: 

PROJECT  3000 

In  response  to  the  meeting  held  in  my  office  on  March  25,  1994,  you  are  fully 
authorized  to  continue  with  Project  3000  under  the  terms  discussed  in  the 
meeting  as  outlined  in  the  Project  Siiimnary  Rev.  0.   As  clarification,  the 
following  items  are  outlined. 

As  a  pilot  project  under  reinventing  Government,  all  DOE  Orders  shall  be 
waived  and  only  federal,  stale,  and  local  laws  shall  be  applicable. 

The  entire  3000  Area,  including  mobile  offices  shall  be  decommissioned/ 
relocated,  excluding  buildings  1301  and  1264. 

WIIC/ICF  Kll  is  directed  to  fully  fund  the  project. 

WIIC/ICF  Kll  is  directed  to  out-source  all  decommissioning  activities  associated 
wrtli  Project  3000  and  is  not  rc(|uJrod  to  follow  the  normal  turn-dowrt  process, 
per  the  discretion  of  the  project  manager. 

The  general  contractors  performing  decommissioning  activities  shall  assume 
full  responsibility  and  liability  for  tlie  safely  of  their  employees  and  the 
DOE  will  provide  indemnification  to  WIIC  and  ICF  Kll  from  liability  for  safety 
violations  and  injuries  since  neither  entity  will  be  providing  direct  safety 
oversight  of  (he  general  contractor's  artivilios. 

Verbal  contract  negotiations  (i.e.,  decommissioning  work,  space  allocation) 
may  be  performed  with  contractors  to  establish  fixed  price  contracts  and  are 
not  required  to  use  standard  site  procurement  processes  other  than  advertising 
in  local /regional  newspapers  to  solicit  bids. 

The  contractor  shall  not  be  required  to  use  IICIIF  for  performing  asbestos 
sampling  and  monitoring. 

The  Pacific  Northwest  Laboratory  shall  be  directed  to  give  priority  to 
performing  the  Cultural  Resource  Review  of  the  3000  Area. 


The  Project  Manager,  Mr.  Ilolmer  A.  Dugger,  shall  have  complete  authority  for 
executing  allocation  of  resources  per  your  and  Or.  O'Brien's  approval. 

Mr.  Dan  L.  Sours  shall  be  the  single  RL  point  of  contact  for  this  project. 

Sincerely, 


AMA:RMR 


Ri/bwH^ti.  Ro*tV1  nt^Assistant  Manager 
for  Administration 
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Attachment     3 
Department  of  Energy 

R.cniana  Operations  Of'ice 
PO.  Box  550 
.     _  .  R  chiand.  Washingion     39352 

jKW   5  '.     "^^ 

Dr.  A.  L.  Trego,  President 
Westinghouse  Hanford  Company 
Richland,  Washington 

Dear  Dr.  Trego: 

REVISION  TO  PROJECT  3000  LETTER  OF  DIRECTION  DATED  MARCH  25,  1994 

After  further  review  of  the  initial  Project  3000  guidance  and  direction,  it  has 
been  determined  that  only  the  following  direction  is  required  as  internal 
WHC/ICF  KH  management  systems  are  sufficient  to  accomplish  the  project's  goals. 
The  following  direction  supersedes  the  guidance  provided  in  the  March  25,  1994, 
letter. 

As  a  pilot  project  under  the  Reinventing  Government  Initiative  at  Hanford, 
ICF  KH  is  encouraged  to  identify  and  submit  waivers  to  RL  for  any  DOE  or 
government  regulations  and  policies  that  unnecessarily  hinder  progress  toward 
completion  of  Project  3000. 

The  entire  3000  Area,  including  mobile  offices  shall  be  decommissioned/relocated, 
excluding  buildings  1301  and  1264.  WHC/ICF  KH  is  directed  to  fully  fund  the 
project. 

As  a  result  of  a  discussion  held  on  March  29,  1994,  between  RL  and  WHC/ICF  KH, 
RL  did  commit  to  help  WHC/ICF  KH  gain  DOE-HQ  or  RL  approval  to  enter  into  multi- 
year  leases  of  facilities  to  allow  relocation  of  personnel  and  activities  from 
the  3000  Area. 

The  Project  Manager,  Mr.  Holmer  A.  Dugger,  shall  have  complete  authority  for 
executing  allocation  of  resources  per  your  and  Or.  O'Brien's  approval. 

Mr.  Dan  L.  Sours  shall  be  the  single  RL  point  of  contact  for  this  project.  If 
you  have  any  questions,  please  contact  Dan  on  376-8285. 

Sincerely, 


.^^ 


Ro^rt  M.  Rosselli,  Assistant  Manager 
OET:DLS  I .^     /fpr   Administration 

cc:   R.  L.  Benedetti,  ICF  KH 

L.  M.  Douglas,  WHC 

H.  A.  Dugger,  ICF  KH 

J.  M.  Knoll,  Jr.,  WHC 

R.  L.  Lerch,  WHC 

G.  D.  O'Brien,  ICF  KH 
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Department  of  Energy 

Richland  Operations  Office 

PO    Box  550 

Richland.   Washington     99352 


Attachment     4 


APR 


7  1991 


Or.  A.  L.  Trego,  Pres1d«nt 
Wsitlnghouse  Hanford  Ccr.pany 
Richland,  'rJashlngton 

Dear  Or.  Trsgo: 

PROJECT  3000 

Notwithstar.ding  ir.y  pnvious  dlrectivi  l«tttr$  of  March  25,  1394,  and 

March  31,  1994,  this  1j  ta  notify  you  that  I  en  hsrswith  directing  that 

Project  3000  be  placed  en  hold  i.T.Tiediataly.  Tha  basis  for  this  action  is  the 

overriding  need  to  clarify  the  availability  of  funding  and  to  permit  you  to 

properly  fulfill  your  collective  bargaining  obligations  as  well  as  to  permit 

the  opportunity  for  more  csr.plete  and  detailed  planning. 

Sincerely, 


ia2M^ 


RpMrt  M.  Rosielli,  Assistant  Manager 
KRD:FR  \^  f  ibr  Administration 
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/C7f\  WeStingtlOUSe  Attachr^ert 

V  — y  Hanford  Company 


P.O.  Box  1970    Ricniana.  WA   S9352 


April    25,    1994  9402812  Rl 


Mr.  R.  M.  Rosselli 

Assistant  Manager  for  Administration 
U.S.  Department  of  Energy 
Richland  Operations  Office 
Richland,  Washington  993S2 

Dear  Mr.  Rossell i : 

PROJECT  3000  FUNDING 

References:  (1)   Letter,  R.  M.  Rosselli,  RL,  to  A.  L.  Trego.  WHC.  "Project 
3000,"  HOR:FR,  dated  April  7,  1994. 

(2)  Letter,  R.  M.  Rosselli,  RL,  to  A.  L.  Trego,  WHC, 
"Revision  to  Project  3000  Letter  of  Direction  Dated 
March  25,  1994,"  OET:OLS,  dated  March  31,  1994. 

(3)  Letter,  R.  M.  Rosselli,  RL,  to  A.  L.  Trego,  WHC,  "Project 
3000,"  AMA:RMR,  dated  March  25,  1994. 

(4)  Letter,  R.  M.  Rosselli,  RL  to  A.  L.  Trego,  WHC,  "Project 
3000,"  SID:MJP,  dated  February  23,  1994. 

The  U.S.  Department  of  Energy,  Richland  Operations  Office  (RL)  has 
challenged  Westinghouse  Hanford  Company  (WHC)  and  ICF  Kaiser  Hanford  Company 
(ICF  KH)  to  accomplish  a  pilot  project  called  "Project  3000"  (Reference  4) 
and  directed  WHC  and  ICF  KH  to  fully  fund  this  project  (References  2  and  3). 
On  April  7,  1994,  RL  directed  that  Project  3000  be  placed  on  hold  to  clarify 
available  funding,  fulfill  collective  bargaining  obligations,  and  complete 
detailed  planning.  This  letter  provides  clarification  of  available  funding. 

The  cost  estimate  for  demolition  of  everything  (except  the  northeast 
section)  in  the  3000  Area  is  S7.6  million.  This  work  can  be  scheduled  for 
completion  six  months  after  the  hold  is  lifted  (Reference  1).  Additional 
funding  of  S6  million  will  be  needed  in  fiscal  year  (FY)  1995  for  demolition 
of  the  northeast  section  and  financing  of  leased  office  space  (total 
estimated  cost,  S13.6  million).  The  FY  1995  funding  need  will  have  to  be 
prioritized  with  other  existing  scope  requirements. 


Hwiora  Oetnaora  aM  tnfnmrrt  Cwnoor  Iw  »•  US  OwmMM  of  Cfltfv 
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Mr,  R.  M.  Rosselli 

Page  2 

April  25,  1994 


9402812  Rl 


WHC  has  identified  $3.3  million  that  can  be  allocated  to  Project  3000  now. 
The  source  and  associated  justifications  for  the  S3. 3  million  are  included 
in  the  attachment.   This  initial  funding  will  allow  work  to  continue  through 
June  1994,  assuming  that  the  other  two  issues  are  resolved  and  RL's  hold  on 
this  project  (Reference  1)  is  lifted  before  the  end  of  April  1994.  The 
S3. 3  million  of  sources  are  from  Environmental  Management-30  (EM-30)  program 
areas. 

In  addition  to  the  S3. 3  million,  WHC  is  preparing  for  a  mid-year  review  of 
programmatic  cost  and  work  scope  projections.   From  this  analysis,  we  will 
identify  any  additional  funding  sources  which  could  be  allocated  to 
Project  3000  in  FY  1994,  as  well  as  giving  consideration  to  other  funaing 
requirements.  We  will  have  this  analysis  completed  and  our  subsequent 
response  back  to  you  by  May  27,  1994. 

The  above  proposal  and  actions  are  based  on  the  following  assumptions: 

•  The  S33  million  reprogramming  request  submitted  to  RL  in  December  1993 
will  be  approved  by  Congress  by  May  1994.   [f  this  action  does  not  occur, 
we  cannot  support  continued  funding  of  Project  3000.  Additionally,  if 
the  reprogramming  does  not  occur,  we  will  have  to  stop  impacted  work 
activities  to  ensure  we  do  not  exceed  approved  funding  levels. 

•  Per  discussion  with  you  in  March  1994,  we  understand  that  funding  sources 
outside  of  EM-60  could  be  used  for  Project  3000. 

Upon  your  concurrence  with  use  of  these  funds,  WHC  will  prepare  a  change 

request  to  allocate  the  S3. 3  million  to  this  scope.   If  you  have  any 

questions  on  the  project,  please  call  Mr.  G.  0.  O'Brien  at  376-1738.  Any 

questions  related  to  funding  can  be  addressed  to  Mr.  0.  L.  Borders  at 
376-9227  or  me  at  376-0543. 


Sincerely, 


8.  A.  Austin,  Director 

Strategic  Planning  and  Integration 

bjk 

Attachment 

RL  -  R.  0.  Puthoff  (w/o  attachment) 
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Attachment  6 


Department  of  Energy 

R.chianri  Ope'dt  ons  Of';ce 

PO    Box   550 

R,ch!and.   Washington     99352 


NAY  1  7  19M 


Dr.  A.  L.  Trego,  President 
Westinghouse  Hanford  Company 
Richland,  Washington 

Dear  Dr.  Trego: 

PROJECT  3000  FUNDING 

The  Department  of  Energy,  Richland  Operations  Office  (RL)  cannot  support  your 
proposal  for  reallocating  $3.3M  from  EM-30  programs  to  Project  3000.  The  new 
spent  fuel  initiative  has  higher  priority  from  a  mission  standpoint  and  I 
concur  with  John  Hunter's  recommendation  to  spend  this  $3.3M  In  the  spent  fuel 
area. 

From  a  Project  3000  funding  standpoint,  I  would  encourage  Westlnghoust  Hinford 
Company  to  examine  EM-40,  EM-60  and  overhead  pools  as  alternative  funding 
sources.  When  the  project  was  conceived,  the  idea  was  for  RL  to  tell  tht 
contractor  "what  we  want"  and  ask  the  contractor  to  tell  us  "how  to  do  It."  I 
see  the  funding  requirements  falling  into  the  "how'  category  and  I  would 
expect  your  next  funding  proposal  should  be  a  doable  proposal  with  everyone's 
agreement.  In  the  overheads  area,  I  would  suggest  you  look  at  productivity  as 
it  relates  to  site  services  as  these  are  areas  totally  within  my  ability  to 
respond. 

Sincerely, 


AMA:RMR 

cc:  B.  A.  Austin,  WHC 

G.  D.  O'Brien,  ICF  KH 

H.  A.  Dugger,  ICF  KH 


stant  Managtr 
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Attachment  7 


Hanford 
program 
draws 
criticism 


TRI-CITY  H'^RALD 
Tri-Cities, 


Al 


By  WANDA  BRIGGS 

Herald  sort  wntw 


A  pilot  program  aimed  at  getting 
environmental  cleanup  done  faster 
and  cheaper  at  Hanford  has  drawn  a 
tornado  of  cnticism  extending  from 
the  Tn-Cities  to  Washington.  DC. 

It  also  has  drawn  attention  from 
Rep.  John  Dingell.  D-Mich..  who  has 
asked  for  documents  associated  with 
the  project  the  Department  of  Ener- 
gy at  Richland  intended  as  a  shimng 
example  of  simplicitj-  and  coopera- 
tion. 

Project  3000.  hailed  as  the  first  de- 
contaimnation  and  decommission- 
ing—or  D&D —  effort  of  the  newly 
joined  ICF  Kaiser  and  Westinghouse 
Hanford  team,  is  on  hold  while  all 
sides  talk  out  a  solution: 

■  What  did  Bob  Rosselli.  a  semor  De- 
partment of  Energy  executive  at 
Hanford.  mean  when  he  suggested  in 
wnting  that  Westinghouse  Hanford 
chief  Lailar  Trego  disregard  stan- 
dard federal  procurement  policies 
and  Ignore  union  dispute  processes 
to  get  15  old  buildings  torn  down? 
Those  buildings,  across  from  the 
Hanford  bus  lot,  are  being  used  by 
Kaiser  employees  and  \vill  be  de- 
molished by  Kaiser. 

■  Will  the  bonus  "incentive"  for 
Westinghouse  and  Kaiser  to  finish 
the  project  by  Oct.  1  be  a  reported 
S5  million  for  a  job  that  will  total 
S5  million  to  S6  million  to  do  in  the 
first  place? 

■  Who  will  do  the  work?  Will  it  be  lo- 
cal union  afliliates  whose  members 
currently  work  at  Hanford.  or  will 
Kaiser  and  Westinghouse  do  as 
Rosselli  suggested  and  'out-source 
all  decommissioning  activities  asso- 
ciated" with  the  project? 

DOE  Hanford  boss  John  Wagoner 
said  because  Rosselli's  .March  25  let- 
ter was  poorly  written,  he  ordered 
another  letter  sent  to  Trego  on 
March  31  canceling  the  first 


That  second  letter  doesn  t  give 
Trego  authority  to  waive  DOE  rules 
on  the  project.  Rather,  because  Pro- 
ject 3000  is  part  of  the  federal  dnve 
to  reinvent  government."  Westing- 
house and  Kaiser  can  'identify  and 
submit  waivers"  for  any  DOE  or  gov- 
ernment regulations  and  policies 
that  hinder  completion  of  the  pro- 
ject 

But  the  second  letter  Wagoner  or- 
dered did  not  cl  anfy  concerns  of  the 
Hanford  Atormc  Metal  Trades  Coun- 
ciK  HAMTC).  That  union,  whichrep- 
resents  15  alTiiiates.  was  stung  by 
Rosselli's  letter,  which  told  Trego  he 
was  not  required  to  follow  "the  nor- 
mal turn-down  process. " 

Here's  the  process:  Westinghouse 
and  Kaiser  can  turn  down  panicipa- 
tion  of  HAMTC  workers  for  specific 
reasons.  One  such  reason  in  this  case 
is  a  belief  by  Westinghouse  and 
Kaiser  not  enough  decontamination 
and  decommissioning  workers  are 
within  HAMTC  to  do  the  job  to  meet 
DOE'S  deadline. 

Not  so.  says  HAMTC  President 
GaryMuth. 

.Although  Westinghouse  has  set  the 
tum-down"  process  in  motion.  Muth 
said  the  action  has  been  improper. 
The  "tum-down"  gives  unions  48 
hours  to  come  up  an  alternate  way  to 
do  a  project 

".And  that  hasn't  happened."  Muth 
said.  "We  haven't  been  asked  to 
come  up  with  an  alternate  plan." 

Muth  was  livid  over  Rosselli's  let- 
ter. "We  spent  stx  months  negotiating 
language  to  give  them  ( DOE  and  con- 
tractor management)  opportunities 
to  hire  temporary  workers,  if  that's 
necessary. 

"We  hope  what  has  happened  with 
this  project  isn  t  precedent-setting.  It 
has  really  been  messed  up. '  he  said. 

But  Muth  remains  confident.  "The 
hold  on  the  project  gives  us  a  cooling- 
offpenod.  I  think  things  will  get  back 
on  track  and  Kaiser  and  Westing- 
house will  find  we  have  ample  peo- 
ple to  do  the  job. ' 

Rep.  Jay  Inslee.  D-Wash..  agrees. 

"I  look  at  this  as  a  bump  in  the 
road."  Inslee  said,  "an  aberration 
and  not  the  rule. ' 
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His  concern  is  it  looked  like  DOE — 
in  Its  first  and  second  letters  — 
seemed  to  be  touting  the  use  of  pn- 
vate  subcontractors  to  do  Project 
3000  instead  of  Hanford's  existing 
work  force. 

"It  looked  like  they  were  trying  to 
jettison  bargaining  agreements  and 
throw  them  overboard.  The  language 
was  too  broad  and  too  permissive, 
and  It  looked  like  they  they  were  ig- 
noring safety  and  health  aspects.  We 
wont  stand  forthat,"  Inslee  said. 

Like  Muth.  Inslee  thinks  the  squab- 
ble "will  be  resolved  in  good  faith. 
The  issue,  which  has  reached  DOE 
headquarters,  is  work  in  progress, 
not  a  finished  painting.  What  this 
shows  is  we  must  be  judicial  when 
we  go  through  these  changes  at  Han- 
ford." 

Kaiser  President  George  OBnen 
agreed. 

He  said  the  nearly  50-year-old 
buildings  need  to  come  down  to  open 
up  the  land  for  new  industnal  uses. 
.Vo  radioactivity  contamination  is  in- 
volved. 

Two  of  the  17  buildings  will  be  left 
standing.  Kaiser  will  continue  to  use 
them,  but  eventually  those  buildings 
may  be  donated  to  the  Port  of  Benton 
or  the  city  of  Richland. 

He  said  neither  he  nor  Trego,  who 
was  unavailable  for  comment  Fn- 
day.  interpreted  Rosselli's  first  letter 
as  a  blank  check  with  authonty  to 
throw  out  rules  to  meet  a  deadline. 

Indeed,  O'Brien  added,  an  incen- 
tive has  been  discussed.  I  wish  it 
would  be  S5  million,  but  that's  not  the 
case.  I  don't  aim  that  high.  It's  silly: 
We  would  never  get  that ' 

.Although  an  incentive  amount  for 
doing  work  on  time  hasn  t  been  de- 
termined. O'Brien  did  acknowledge 
in  early  discussions  he  did  hear 
something  about  several  million,  but 
I  never  assigned  weight  to  it 

He  believes  DOE  wants  its  contrac- 
tors to  find  cheaper  and  better  vays 
to  clean  an  environment  contaminat- 
ed from  a  half-century  of  Jeiense 
production. 

"I  took  that  (first)  letter  as  !^'nool- 
ic.  an  indication  DOE  is  wllir.<  "o  en- 
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ter  into  high-speed  dialogue  about 
what  rules  in  what  cases  might  be 
needed  to  achieve  the  outcome. 
However,  he  said  of  the  letter  'I 
didn  t  seek,  nor  did  I  need,  such  a 
broad  license." 

O'Bnen  has  also  directed  his  stafF 
to  work  with  RAilTC  to  iron  out  dif- 
ferences. ■'[  understand  they  are 
bent  out  of  shape,  but  issues  like  this 
are  lurking  there  in  every  undertak- 
ing. We  all  have  to  work  together." 

Part  of  the  problem.  O'Brien  be- 
lieves, rests  with  the  transition  into 
Hanford  of  the  Bechtel  Corp..  which 
has  been  awarded  the  contract  to 
handle  cleanup. 

Union  workers  fear  jobs  will  be 
lost  if  the  Bechtel  team  subcontracts 
out  a  significant  amount  of  work. 
"They  dont  enurely  trust  DOE." 
O'Bnen  said. 

"The  real  issue  here  is  behavior 
and  trust,  not  contracts.  O'Bnen 
said,  ".•\sthe  boss  ofa  company  with 
more  labor  agreements  than  any  oth- 
er. I  have  a  strong  vested  interest  m 
maintaining  labor  peace.  We  intend 
to  do  that" 

"I  never  intended  to  compromise 
safety.  I  never  intended  to  ignore  reg- 
ulations or  not  to  follow  our  policies 
with  regard  to  the  unions. '  O'Bnen 
said. 

The  lesson  to  be  learned  from  the 
conflict  he  said,  is  this:  'On  issues 
that  touch  vital  interests  of  the  sever- 
al parries,  there  must  be  maximum 
involvement  at  the  earliest  opportu- 
nity. Even  that  might  not  have  avoid- 
ed thi5  situation." 

DOE'S  Hanford  manager  John  Wag- 
oner agrees 

He  did  not  see  Rosselli  s  .March  25 
letter  before  it  was  sent.    But  I  un- 


derstand what  he  was  trying  to  ac- 
complish. We  have  been  greatly  en- 
couraged to  try  and  find  ways  we  can 
get  work  done  at  Hanford  faster  and 
cheaper.  People  like  Rep  Insiee  are 
among  those  who  have  encouraged 
us  to  do  just  that. 

The  objective  was  to  have  a  pilot 
project  to  identify  what  dnves  up 
costs  and  figure  out  ways  around 
those  things.  The  letter  went  too  far 
and  was  too  broad  in  trying  to  e.x- 
plain  that  goal. "  Wagoner  noted. 
Rosselli  was  out  of  the  country  and 
unavailable  to  comment. 

Wagoner,  too,  said  there  would  be 
no  S5  million  bonus  for  the  job.  "We 
have  talked  with  contractors  about 
incentives  for  getting  things  done 
faster  and  cheaper  Their  awards  are 
based  on  results.  If  contractors  can 
save  us  money,  we're  willing  to  share 
that  savings. " 

We  were  trying  to  stan  with  a  pilot 
program  that's  bite-sized.  This  Pro- 
ject 3000  seemed  ideal  because 
there's  no  radioactive  contamination 
involved.  And  we  look  at  this  as  a 
area  for  reuse  ..  land  that  can  be 
turned  back  for  economic  develop- 
ment." 

Clearly,  he  said.  Rossellis  letter 
caused  a  backlash. 

As  a  result  Wagoner  ordered 
Trego  on  Thursday  to  put  Project 
3000  on  hold. 

We  need  time  to  make  things  per- 
fectly clear.  I've  authonzed  planning 
for  this  project  but  until  we  are  sat- 
isfied there  is  a  plan  and  a  budget 
and  we  have  agreements  on  how  the 
work  will  be  done,  it's  on  hold. " 

Like  O'Brien,  communication  is 
the  lesson  to  be  learned.  Wagoner 
said. 

In  this  case,  dialogue  with  unions 
was  less  than  adequate.  Clearly,  that 
was  a  mistake."  he  said. 
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Westinghouse,  HAMTC 
working  on  compromise 
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A  compromise  is  being  ironed 
out  to  ensure  current  union  work- 
ers vnll  be  pan  of  a  pilot  program 
aimed  at  getting  Hanford  environ- 
menial  cleanup  done  faster  and 
cheaper. 

The  settlement  also  will  give  the 
Westinghouse  Hanford  Co.  and 
ICF  Kaiser  Hanford  team  authori- 
ty to  hire  other  building  trades 
workers  if  extra  manpower  is 
needed  to  get  the  job  done  by  Oct. 
1. 

"We  expect  to  have  an  agree- 
ment.'" said  LaMar  Trego.  Westing- 
house Hanford  Co.  president  "I 
feel  confident  it  will  happen." 

The  incident  that  angered  Han- 
ford Atomic  Metal  Trades  Coimcil 
officials — who  were  not  available 
to  comment  Monday  —  was  a  letter 
from  Bob  Rosselli.  a  senior  Depart- 
ment of  Energy  executive  at  Han- 
ford. 

In  that  March  25  letter.  Rosselli 
proposed  to  "out-source"  work  on 
the  pilot  project  and  said  Trego  was 
not  required  to  follow  the  normal 
turn-down  process  in  HAMTC's  con- 
tract 

Under  that  turn-down  process. 
Westinghouse  and  ICF  Kaiser  Han- 
ford have  provisions  m  current  labor 
agreements  that  allow  the  compa- 


nies to  turn  down  participation  by 
HAMTC  workers  for  certain  reasons. 
One  such  reason  in  this  case  is  a  be- 
lief by  Kaiser  and  Westinghouse  that 
not  enough  decontamination  and  de- 
commissioning workers  are  within 
HAMTC  to  do  the  job  to  meet  DOE's 
deadline. 

The  turn-down  has  to  be  agreed  to 
by  company  officials  and  HAMTC. 
Trego  said  the  process  has  been 
used  many  times  at  Hanford." 

DOE'S  Hanford  boss.  John  Wag- 
oner, said  Rossellis  letter  was  poor- 
ly written,  and  that  his  intent  was 
misunderstood.  Rosselli  was  en- 
route  to  Washington.  DC.  and  not 
available  to  comment  .Monday 

Wagoner  said  what  Rosselli  was 
trying  to  accomplish  was  to  urge  con- 
tractors to  find  ways  to  get  cleanup 
work  done  faster  and  cheaper  and  to 
identify  DOE  rules  and  regulations 
tliat  impede  such  progress. 

Project  3000.  which  is  the  demoli- 
tion of  15  old  buildings  across  from 
the  Hanford  bus  lot  was  to  be  the  pi- 
lot program  for  the  concept 

Instead,  the  project  is  on  hold 
while  Hanford  and  umon  officials 
soothe  each  other's  ruffled  feathers. 
This  Project  300C  is  a  good  project 
because  its  goal  is  to  get  us  out  of  e.x- 
pensive  old  facilities  that  need  to  be 
removed  and  lets  us  go  into  office 
space  that  will  be  considerably  more 
economic  and  more  modem. "  Trego 
said. 

■'It  is  also  good  because  these  facil- 
ities aren't  complicated  by  some  of 
the  cleanup  issues  at  Hanford.  so 
there's  a  good  chance  here  to  proto- 


type approaches  to  new  and  simpler 
approaches." 

Trego  added  that  the  project  will 
provide  a  chance  to  show  that  the 
contractors  can  save  money,  while 
also  fVeeing  "pnme  real  estate  "  for 
economic  development 

Trego  said  the  whirlwind  of  cnti- 
cism- around  Project  '3000  centers 
around  discomfort  with  change. 

Energy  Secretary  Haiel  O'Leary, 
her  cleanup  czar  Tom  Crumbly,  and 
other  interested  groups  termed 
"stakeholders"  have  sent  a  loud  mes- 
sage to  DOE:  Find  ways  to  clean  up 
Hanford's  contaminated  environ- 
ment faster  and  cheaper. 

"That's  what  this  project  is  all 
about  "Trego  said.  "And  what  upset 
some  people  is  that  change  takes 
them  out  of  their  comfort  zone  in 
terms  of  Uming  and  communica- 
tions." 

Trego  said  Westinghouse  and 
Kaiser  have  no  intent  of  ignoring 
union  concerns  or  of  bypassing  pro- 
curement or  safety  rules  that  would 
apply  to  Project  3000. 

"HAMTC's  people  will  be  used  to 
the  extent  that  it  is  reasonable,  while 
still  maintaining  some  degree  of 
work  force  stability, "  he  said. 

DOE  has  offered  the  firms  an  in- 
centive bonus  to  get  the  demolition 
work  done  by  Oct  1.  Although  there 
were  rumors  that  bonus  would  be  S5 
millioo.  Trego  says  that's  not  so. 

"It  will  probably  be  something  less 
than  $1  million,"  he  said.  He  said  the 
bonus  would  be  based  partly  on  the 
project's  cost  which  hasn't  been  de- 
termined. 
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Bureaucracy  wins 
at  Hanford  again 

Heaven  forbid  that  anything  should  actually 
change  at  Hanford. 

That  seems  to  be  the  dilemma  facing  Robert 
Rosselli.  No.  3  man  at  the  Richland  ofiice  of  the  De- 
partment of  Energy.  He's  author  of  the  infamous  let- 
ter following  through  on  the  plan  —  supposedly  run- 
ning all  the  way  down  from  the  president  the  vice 
president,  through  the  secretary  of  energy  and  on  to 
Richland  DOE  Manager  John  Wagoner— to  reinvent 
government 

The  idea  is  to  cut  unnecessary  paperwork,  bu- 
reaucracy, regulations  and  delays. 

Rosselli  tried.  The  howls  began.  His  words  were 
misinterpreted  —  or  taken  beyond  their  meaning. 
Wagoner,  while  supporting  Rosselli.  abruptly  with- 
drew the  letter,  saying  communications  should  be 
restudied. 

Just  what  Hanford's  bureaucracy  needs:  more 
study. 

Rosselli's  letter  to  Westinghouse  Hanford  Co. 
President  LaMar  Trego  had  an  ambiguity  or  two  in  it 
It  was  written  the  day  he  took  off  on  vacation— never 
conducive  for  clarity  of  thought 

Rosselli  said  contractors,  in  meeting  the  terms  of 
a  pilot  program  called  Project  3000.  which  involves 
dismantling  almost  everything  in  the  3000  .\rea  at 
Hanford,  need  not  use  the  Hanford  Environmental 
Health  Foundation  for  performing  asbestos  sam- 
pling and  monitoring  "and  is  not  required  to  follow 
the  normal  turn-down  process,  per  the  discretion  of 
the  project  manager." 

Those  pronsions  have  been  seized  upon  by  some 
as  saying  asbestos  monitoring  is  being  ignored  and 
the  unions  are  being  mistreated. 

Yet  the  memo  deals  directly  with  HEHF  only,  not 
the  asbestos  problem.  Presumably  Westinghouse 
could  find  some  other  firm  to  do  the  job  perhaps 
faster  and  cheaper— which  is  what  the  project  is 
supposedly  all  about 

In  fact  the  memo  says  clearly.  ".^  a  pilot  project 
under  reinventing  government  all  DOE  orders  shall 
be  waived  and  only  federal,  state  and  local  laws 
shall  be  applicable ...  Westinghouse  Hanford  Co,/ICF 
Kaiser  Hanford  is  directed  to  out-source  all  decom- 
missioning activities"  —  that  is.  go  outside  their  usu- 
al channels  to  find  materials  needed  for  the  project 
It  also  stated  Westinghouse  and  Kaiser  are  "not 
required  to  follow  the  normal  turn-down  process, 
per  the  discretion  of  the  project  manager." 

The  turn-down  process  ensures  jobs  are  done  by 
the  Hanford  unions,  as  long  as  those  maintenance 
unions  have  the  labor  force  to  do  the  job  in  the  time 
frame  required. 
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If  they  don  t  then  the  companies  get  to  hire  other 
labor  members  of  the  construction  trades  unions  — 
which  in  many  cases  are  the  same  unions. 

Those  involved  in  the  project  said  it  never  was 
the  intention  of  Rosselli.  Westinghouse  or  Kaiser  not 
to  follosv  that  process. 

The  tension  comes  because  the  maintenance 
unions  see  e.xpedited  cleanup  as  taking  their  jobs 
away. 

The  3,000  union  members  at  Hanford  have  little 
room  for  complatint  about  what's  happened.  Unlike 
the  14,800  nonunion  workers,  they  are  already  guar- 
anteed jobs. 

Critics  of  the  memo  could  be  accused  of  arguing 
for  the  status  quo  at  Hanford.  That  would  be  econom- 
ic suicide.  The  government  is  determined  —  and 
rightly  so — to  reduce  costs  wherever  possible.  That 
doesn't  mean  everywhere  but  Hanford.  It  means 
everywhere  including  —  even  starting  with  —  Han- 
ford. 

.\  rumor  floated  at  the  same  time  Rosselli's  letter 
came  out  was  the  contractors  would  receive  up  to  S5 
million  in  bonuses  for  completing  the  project  e.\pe- 
ditiously  and  under  cost  That  was  false.  "The  entire 
project  should  cost  little  more  than  that  The  federal 
government  would  have  to  be  nuts  to  offer  such  a 
huge  incentive.  It  would  also  have  to  explain  why  it 
used  such  a  sharp  pencil  in  denying  Westinghouse 
any  bonus  at  all  on  its  last  six-month  evaluation  if  it 
is  in  so  generous  a  mode. 

Rosselli  has  been  wounded  by  the  overwrought 
reaction  to  his  letter.  He  does  not  deserve  this. 

Wagoner  says  Rosselli's  letter  may  have  been 
overly  broad  "but  I  understand  what  he  was  trying  to 
accomplish." 

So  should  all  of  us.  including  union  members, 
government  officials  and  the  taxpayers  paying  the 
bills. 

Let's  remember  the  intent  of  Project  3000.  Follow 
all  the  duplicative,  over-restrictive  rules  and  the 
cost  is  S14  million.  Cut  through  the  red  tape  and  do  it 
for  as  little  as  S6  million  perhaps  —  without  sacrific- 
ing safety. 

Someone  recently  said  effecting  change  at  Han- 
ford is  virtually  impossible,  because  17.800  people 
out  there  have  a  vested  interest  in  preserving  the  sta- 
tus quo. 

It's  an  exaggeration,  but  many  do  refuse  to  realize 
Hanford  is  not  the  promise  of  a  job  forever,  that  tax- 
payers expect  wise  spending  at  Hanford  as  they  do 
eve^y^vhere  else. 

Rosselli's  letter  could  have  been  clearer,  but 
some  of  those  screaming  about  it  do  themselves  and 
the  Tri -Cities  a  disservice. 

The  word  they  send  is  Hanford  should  stay  oper- 
"a ting  the  waylt  always  has.  That  won't  work. 

Rosselli  should  beapplauded  fortryingto  effect 
change,  not  pilloried  for  his  loose  sentence  structure. 
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The  Hanford  Atomic  Metal  Trades  Council  (HAI\/1TC) 

has  prepared  this  advertisement  in  order  to  respond  to  the  misleading  editonal  and  news  coverage  that 

was  contained  m  the  Tri-Cltv  Herald  on  Apnl  12.  1994.  concerning  Proiect  3000  at  the  Hanford  site.  The 

Herald  and  the  DOE-Richland  Field  Office  Manager  accused  HAMTC  of  impeding  the  progress  of 

cleanup  at  Hanford  by  being  unwilling  to  "change" 

Secretary  of  Energy  Hazel  O'Leary  has  committed  to  bring  an  out-of-control  Depanment  of  Energy 

(DOE)  managerially  and  financially  under  control.  She  reiects  the  discredited  practice  of  placing 

production  eihead  of  safety,  auid  she  has  promised  procurement  reforms  to  make  contractors 

accountable.  Her  commitments  to  reform  are  a  major  reason  that  a  skeptical  Congress  is  willing  to  fund 

DOE'S  $6.2  billion/year  cleanup  budget. 

Bob  Rosselli.  Number  3  in  the  DOE  Richland  Office,  took  a  wide  detour  around  O'Leary's  commitments 

when  he  issued  a  March  25,  1994,  letter  to  Westlnghouse  for  "Proiect  3000",  Mr.  Rosselli: 

1 )  waived  all  DOE  Orders,  including  worf(er  health  and  safety  protections, 

2)  eliminated  asbestos  monitoring  by  the  Hanford  Environmental  Health  Foundation, 

3)  waived  all  procurement  rules  and  sut>stituted  verbal  contract  negotiations,  and 

4)  bypassed  the  hourly  workers  collective  bargaining  agreement,  per  the  discretion  of  the  project 
manager. 

Rosselli's  actions  provide  fuel  to  the  critics  who  say  that  DOE  cani  be  trusted  to  competently  manage 

the  cleanup  mission.  1 

What's  wrong  with  this  approach  to  Project  3000? 

Strategy  #1;  Waiv*  All  DOE  Ordera 

Rosselli  wrote.  "As  a  pilot  project  under  reinventing  government,  all  DOE  Orders  should  be  waived  and 

only  state,  federal,  and  local  laws  shaU  be  applicable."  By  law.  the  Occupational  Safety  and  Health 

Administration  is  not  pennitted  to  regulate  Department  of  Energy  defense  nuclear  sites.  DOE  Orders 

provide  the  only  worker  hearth  and  safety  protections  at  the  Hanford  site.  By  exempting  the  contractors 

from  complying  with  all  hearth  and  safety  rules,  workers  are  stnpped  of  protection. 

Strategy  #2;  Watv*  All  ProcurMnent  Rules 

Rosselli  waived  all  procurement  rules,  calling  for  verbal  contract  negotiations  in  lieu  of  wntten  bids. 

Abuse  by  government  officiais  and  contractors  is  the  reason  procurement  njles  were  created.  If  there 

are  stnctly  superfluous  mles,  DOE  should  identify  which  rules  can  be  safety  waived;  however,  it  is 

irresponsible  to  mdiscnminately  waive  fundamental  taxpayer  protections,  such  as  conflict  of  interest 

rules. 

Strategy  #3;  Dont  Use  the  Hanford  Environmental  Health  Foundation  for 

Asbestos  Monitoring 
Rosselli  eliminated  the  use  of  the  Hanford  Environmental  Hearth  Foundation  (HEHF)  for  asbestos 
monitonng.  DOE  did  not  indicate  who  woukj  replace  HEHF.  and  rt  left  open  the  possibilrty  that  no 
monitoring  would  be  performed  since  all  hearth  and  safety  rules  were  waived.  DOE  must  explain  what 
efficiencies  are  gained  from  bypassing  asbestos  monitonng  by  HEHF.  and  identify  who  will  perform  it 
Instead. 

Strategy  •4;  Bypass  the  Hsnford  Atomic  Metal  TVades  Council  Workers 
Rosselli's  letter  tells  contractors  that  they  are  "not  required  to  follow  the  normal  turndown  process,  per 
the  discretion  of  the  project  manager."  The  turndown  process  ensures  that  the  wori<  is  done  by  the 
workers  represented  by  the  Hanford  Atomic  Metal  Trades  Council,  provided  the  labor  force  is  available 
to  pertemi  the  work  in  the  required  time  frame.  Asserting  his  privilege  to  break  all  ailes,  Rosselli  directed 
the  contractors  to  violate  the  worker's  collective  bargaining  contract,  even  though  rt  gives  contractors  all 
the  flexibility  they  need  to  get  ttie  job  done  on  schedule  and  on  budget. 
nsnegadsi  Runnirtg  Amok  In  Richland 

None  of  the  DOE  headquarters  officials  responsible  for  the  cleanup  program,  hearth  and  safety,  or 
"reinventing  government'  had  ever  heard  of  Rosselli's  plan  to  waive  important  DOE  safety  orders.  Nor 
had  they  condoned  rt  as  a  management  improvement.  To  rts  credrt  DOE  retracted  Rosselli's  letter. 
DOE  ar>d  their  apologists  in  the  local  media  have  deployed  a  classic  strategy:  if  you  cant  kill  the 
message,  then  kill  the  messenger.  Instead  of  acknowledging  a  huge  error  and  fixing  the  problem,  these 
interests  have  blamed  HAMTC  for  slowing  down  tne  cleanup  by  objecting  to  Rosselli's  efforts  to 
eliminate  over-restrictive  rules. 

Does  "reinventing  govemmenf  mean  eliminating  safety  protections,  bypassing  conflict  of  interest  ailes. 
and  eibrogating  the  nghts  of  the  hourly  workforce? 
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Wak*  Up  and  Smell  th«  CoffM 

From  all  appearances,  DOE's  Field  office  has  spun  out  of  control  again. 

When  It  appeared  that  the  DOE-Richland  was  casting  common  sense  to  the  winds,  and  HAMTC 

accidentally  found  out  about  it.  the  facts  were  disclosed.  HAMTC  notified  DOE-HQ  and  Congress. 

Secretary  O'Leary  has  urged  the  work  force  to  come  forward.  She  said  she  needs  their  help.  HAMTC 

has  testified  that  the  hourly  worl<force  is  prepared  to  be  her  eyes  and  ears  at  the  field  level.  The  price 

tag  for  speaking  out  on  Rosselli's  folly  has  been  a  barrage  of  criticism. 

Take  heed.  A  budget-conscious  Congress  is  questioning  whether  DOE  can  adequately  manage. 

Thoughtless  actions,  such  as  Rosselli's  letter,  supply  ammunition  to  the  critic's  arsenaJ  to  prove  that 

DOE  Is  incompetent  aind  untrustworthy.  The  environment,  our  local  economy,  and  the  job  base  will  suffer 

if  the  OOE-Rlchland  Office  doesn't  wake  up  and  smell  the  coffee. 


n 


Guy  L  Muth,  PrMidam.  HANFORO  ATOMIC  METAL  TRADES  COUNCIL 


,  Pr»iKj»m.  HANFORO  ATOMIC  METAL  TR> 

J/oH^o^d  /l^cufuc  Metal  ^^adei,  QouhcIL 

fUrtMMmMMrttf  i  T  \m*%m<m*  wr^o^sm  wi  wm  3000  *fm  ■  t*m*mm  w  w  ■■w  ■■n  t*  mmmmm 
L  OOf  ODo^narv  mmm  *»  »#paM  «  p^xmo  XOO  «  *w  »m  Wtmam  pup—  »•  f«  mm%»  «i  OOt-l^ 
wtvwww  icnrrworw  wWf  m<cr  u  m  Opt  a'  >«cnM  v  t«  f«na(>anon  »c— w*i  001- 
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Attachment  Q 
PROJECT  3000  CHALLENGES 


Full  funding  of  Project  3000 

Relinquishment  of  the  liability  and  responsibility  of  the  DiD  General 
Prime  Contractor. 

•  Surrender  -  pre-job  safety  review  and  approval 

Require  the  General  Contractor  to  comply  with  Washington 
Administrative  Codes:  WAC  296-155  "Demolition  Section",  WAC  296-62 
"Asbestos  Projects  Section",  WAC  296-65  "Asbestos  Worker  Training 
Section",  and  use  standard  enforcement  practices. 

Disclaimer  to  use  verbal  quotes  to  award  contracts  for: 

•  asbestos  abatement 

•  demolition 

•  lease  of  mobile  trailers  (threshold  $500K>) 

We  are  requesting  that  the  HEHF  Asbestos  testing  contract  be  waived  for 
this  project  and  made  a  part  of  general  contractor  responsibilities. 

We  are  requesting  a  DOE  to  order  ICF  KH/WHC  to  out-source  General 
Contractor  for  Abatement  and  D&D  of  Project  3000. 

Direct  Pacific  Northwest  Laboratories  to  give  priority  to  the  3000 
Project  relative  to  the  Historical  Preservation  Act.  Waive  the  DOE 
policy  for  the  State  review  and  approval. 

Privatize  the  Radio  Maintenance  Shop  (incompatible  with  project  3000, 
but  something  to  think  about). 
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Westinghouse 
Hanford  Company 


From:  Project  Field  Support 

Phone:  372-0032 

Date:  March  30,  1994 

Subject:  WORK  TURNDOWN 


internal 
Memo 

85400-94-020 


To: 


G.  F.  Saskowsky 


82-52 


cc: 


R. 

L.  Benedetti 

H5-09 

M.  C.  Hughes 

X5-55 

J. 

A.  Carter 

G7-30 

G.  D.  O'Brien 

E6-61 

G. 

L.  Cline 

T4-01 

C.  A.  Thompson 

R3-50 

M. 

Douglas 

X5-55 

K.  L.  Wallis 

XO-17 

H. 

A.  Dugger 

E6-64 

D.  E.  Wight 

S5-65 

G. 

L.  Dunford 

Rl-51 

DGK  File/LB 

The  Project  3000,  Demolition  of  17  Buildings  in  the  3000 
Area,  as  presented  by  a  schedule  and  plant  forces,  Work 
Review  WHC-120-94,  is  being  turned  down  in  accordance  with 
MRP  4.7,  Rev.  2. 

The  customer,  ICF  Kaiser  Co.  Site  Planning,  required 
commitment  date  of  September  30,  1994,  cannot  be  met  using 
plant  forces  personnel  (OiD  Workers).  Efforts  to 
renegotiate  or  change  the  schedule  were  not  an  option  at 
this  time. 

D.  E.  Wight,  Chief  Steward  of  the  seniority  group  004 
involved  in  the  turndown  work  was  notified.   I  discussed  the 
scope  of  work  as  well  as  the  reason  for  the  turndown  with 
Mr.  Wight. 


In  summary,  we  do  not  have  the  D&D  Wor 
time  to  complete  this  task.  This  is  d 
commitments  ongoing  between  now  and  th 
year.  Also,  it  takes  approximately  th 
hire  and  train  a  DiD  Worker  to  do  this 
alternatives  were  discussed,  including 
but  the  only  alternative  would  be  to  s 
this  fiscal  year  with  completion  date 
1995. 


kers  at  the  present 
ue  to  other  work 
e  end  of  the  fiscal 
ree  or  four  months  to 
type  of  work.  Other 
temporary  employees, 
chedule  the  work  later 
by  mid  fiscal  year 


__0  ««-<—-  <S.   /:^o^o^:tL^!^_, 

D.   G.   Kachele 
Manager 

klf 


Hanlorri  Oparationt  and  Enginaanng  Canvactof  lor  tr>a  US  Dapartmant  o<  Enargy 
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DON'T  SAY  IT  —  Urite  It! 


TO:     L.M.   Douglas 


cc:       B.D.  Corder 

C.R.  Fitzgerald 

M.C.  Hughes 

D.G.  Kachele 

G.D.  O'Brien 

D.L.  Sours 


SUBJECT:     Project  3000  Demolition  Schedule 


DATE:    April    14,    1994 


FROM:   H.A.   Dugger        ^    ^)^^,^^^ 
Telephone:     376-3297        ^f^ 


f/ 


Based  on  the  meeting  held  4/13  with  WHC  D&D  organization  and  WHC  Labor 
Relations,  the  following  items  were  agreed  to  be  supplied  to  me  by  Monday, 
April  18. 

1.  Assuming  that  funding  will  be  made  available  by  a  start  date  of  June  1, 
could  WHC  O&D  complete  demolition  of  areas  2,  3,  4,  and  5  in  a  6  month 
time  frame,  based  on  the  building  evacuation  dates  that  have  been 
suppl ied? 

2.  Assuming  that  funding  will  be  made  available  by  a  start  date  of  June  1, 
could  WHC  D&D  complete  demolition  of  buildings  1255  and  1262  in  a  12 
month  time  frame,  based  on  the  building  evacuation  dates  that  have  been 
suppl ied? 

3.  Per  the  direction  of  Mr.  Ben  Corder,  provide  a  time  schedule  with  funding 
f  requirements  for  completing  demolition  of  the  entire  3000  Area,  excluding 
^       buildings  1264  and  1301,  assuming  a  funded  start  date  of  tUjrT'. 

For  estimating  purposes,  assume  the  following: 

•  NEPA,  including  CRR,  will  be  completed  for  all  buildings  by  June  15. 

•  All  building  utility  isolations  will  be  identified  and  scheduled 
with  appropriate  groups  for  a  completion  date  immediately  following 
building  evacuation. 

•  Buildings  have  had  asbestos  and  lead  characterization  complete  (as 
supplied  with  statement  of  work,  analysis  documentation  is  available 
for  confirmation) . 

Please  contact  me  at  376-3297  if  you  have  any  questions. 


54-3000-101    (12/92)  GEFOU 
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DON'T  SAY  IT  —  Urite  It! 


TO:    H.'A.-  Dugger*  E6-64 


DATE:  April   21,'  1994 

n 

ESVIRONSiENTAL 

RESTORJ^TION 

OPERATIONS 


cc: 


B.   D.   Corder 


82-52 


C.  R.  Fitzgerald       B5-52 
M.   C.  Hughes  X5-55 

?te.  TeL^»  •/}//)  D.  G.  Kachele  XO-17 

PtJL  TtL,cc*,-r}t/)^-  A.  Mihalic  X5-55 

G.   D.  O'Brien  E6-64 

D.  L.  Sours  B5-31 
LMD  File/LB 

FROM:  L.  M.  Oouglav^^^^^5-55 
Telephone:  372-0490 

SUBJECT:  Project  3000  Demolition  Support 


In  response  to  your  April  14,  1994,  DSI  requesting  information  on  Westlnghouse 
Hanford  Company  Decontamination  i  Decommissioning  support  capabilities  for 
Project  3000,  I  met  with  Mr.  D.  G.  Kachele  and  other  support  personnel  on 
April  14,  1994,  to  discuss  your  request. 

As  outlined  in  your  letter,  item  one  asked  if  we  could  demolish  Areas  2,  3,  4, 
and  5  in  a  six-month  time  frame  based  on  a  funded  start  date  of  June  1,  1994. 
We  can  not  meet  this  schedule. 

Item  two  asked  if  we  could  demolish  buildings  1256  and  1262  in  a  12-month  time 
frame  based  on  a  funded  start  date  of  June  1,  1994.  We  can  meet  this 
schedule. 

Item  three  requested  a  time  schedule  for  demolishing  the  entire  3000  Area, 
excluding  buildings  1264  and  1301,  assuming  a  funded  start  date  of 
June  1,  1994.  It  has  been  determined  that  this  work  can  be  completed  in  a 
14-month  time  frame,  based  on  the  conditions  outlined  in  your  request, 
providing  ICF  Kaiser  Hanford  Company  could  provide  engineering  support  to 
assist  in  work  package  development. 

If  you  have  any  questions,  please  contact  Mr.  Drew  Kachele  at  372-0032. 


Ervtro-vT-intjl   Restoration  Cperations  OSI    ('/93) 
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Revision  0 
PROJECT  3000 

DBJECTIVE  Vacate  entire  3000  area  complex  which  consists  of  seventeen  (17)  permanent 
pictures  and  tfairteen  (13)  mobUe  office  units.   Current  office  personnel  will  be  relocated  into 
*^^  existing  facilities  with  the  shop  and  warehouse  functions  to  be  consolidated  with  existing 
^j\2T  funcoons  in  current  site  buildings.   After  the  relocation  pomon  of  the  projea  is 

nmleted  all  permanent  structures  will  then  be  demolished.   As  part  of  the  demolition  plan  no 
^^caping  will  be  done  other  than  safety  related  work.   AU  mobile  units  will  be  relocated  out  of 
the  3000  area  and  evaluated  for  possible  reuse  elsewhere  on  the  Hanford  site. 

APPROACH.  The  3000  area  has  been  broken  into  five  (5)  separate  areas  for  planning, 
implementabon,  and  dcmobtion  purposes. 

Area  1  -   Northeast  Office  Complex 

Buildings.     1256  -  Office  building 

1262  -  Office  and  Engineering  building 

1264  -  Office  building 

1301  -  Office  building 
MobUe  Offices:    MO-369,  MO-561,  MO-846,  MO-850,  MO-851  and  MO-969 

Area  2  -   Southwest  Office  Complex 

Building:       1154  -  Telecommunication  Shop  and  Office  building 
Mobile  Offices:         MO-236,  MO-237,  MO-417.  MO-562,  MO-905,  MO-906. 
and  MO-917 

Area  3  -   Shop  Facilities 

Buildings:     1208  -  Paint  Shop 

1209  -  X-Ray  building 
1211  -  Sandblast  frame 

1226  -  Vehicle  Maintenance  building 

1227  -  Oil  Storage  building 

1240  -  Fabrication  shop 

1241  -  Boiler  Maker  shop 

1242  -  Compressor  building 
TWRS  KeUy  building 

Area  4  -   Warehouse  and  Storage  buildings 

Buildings:     1235  -  Gas  Bottie  storage 

1250  -  Warehouse/Office  building 

1252  -  Receiving/Distribution  warehouse 

1253  -  Combustible  Material  storage 

Laydown  Areas:     ICF  Kaiser  laydown  and  well  drilling  areas 
Pacific  Northwest  Laboratory  laydown 

Area  5  -  Miscellaneous  Requirements 

-  Confined  Space  Training  Tank 

-  Regulated  Government  Vehicles 

-  WeU  Drilling  Cable 
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EVACUATION  PLAN: 

Area  1  -  Northeast  Office  Complex 

This  portion  of  the  3000  area  consists  of  four  (4)  permanent  office  structures  and  six  (6) 
mobile  offices  units  that  contain  200  office  personnel  occupymg  approximately  40,000  gross 
square  feet.    RepUcement  office  space  is  not  currently  available  and  must  be  procured  to  vacate 
these  facilities.    The  most  expedient  manner  to  acquire  this  ofBce  space  is  to  lease  three  (3) 
sixteen  wide  mobile  complexes  to  be  placed  on  private  land  as  part  of  a  turn  key  operation    The 
schedule  for  acquisition  and  installation  of  the  mobile  complexes  is  approximately  11  months 
The  strategy  for  this  procurement  mvolves  scoring  4  million  dollars  in  FY94  to  fund  a  five  year 
firm  term  lease.   To  meet  this  schedule,  IX)E-RL  must  allow  ICF  KH  to  sole  source  these  units 
and  waive  the  requirement  for  DOE  HQ  approval  of  lease  acquisitions  at  this  fimding  level. 
Demolition  of  these  buildings  will  begin  immediately  after  facilities  have  been  vacated. 

Area  2  -  Southwest  Office  Complex 

The  Southwest  area  is  made  up  of  one  (1)  permanent  strucoire  and  seven  (7)  mobile  office 
trailers  that  house  70  office  and  telecommunicanon  technicians  in  18,000  gross  square  feet  of 
space.   These  facilities  consist  of  office  space,  computer/radio  repair  shop,  equipment  testing 
area,  computer  storage,  and  a  garage  for  site  vehicles  radio/equipment  repair.   This  entire 
fiinction  will  be  moved  into  one  (1)  sixteen  wide  mobile  complex  in  the  1100  Area.   The  time  for 
space  acquisition  is  the  same  ISO  days,  similar  to  the  Area  1  schedule.  The  vehicle  radio  garage 
will  be  placed  into  the  1 171  Vehicle  Maintenance  building. 

Area  3  -  Shop  Facilities 

Vacating  the  3000  area  shops  has  been  an  on  going  issue  over  die  past  two  years  due  to  the 
poor  conditions  of  these  facilities.   There  are  eight  (8)  shops  that  are  inchided  in  this  vicate  plan. 
The  1240  General  Shop  building  was  vacated  due  to  structural  coocenu,  although  some 
equipment  remains  and  will  be  relocated  to  odier  locations  or  excesied.   Adjacent  to  the  1240 
building  are  two  annex  buildings  that  contain  a  pipe  fitter  and  electrical  shop.  These  shops  will 
be  consolidated  into  existing  facilities  in  the  300  area.   Additional  shop  space  will  be  acquired  in 
the  338  building  by  removing  the  existing  office  space  in  the  building,  with  replacemou  office 
space  being  provided  in  the  3768/300  area  facility.    Movemem  of  the  1241  Boikr  maker  shop 
will  be  delayed  until  July  1 .  1994,  when  support  work  for  W-320  projea  is  completed  at  that 
location.   The  remaining  equipment  in  the  building  will  be  excesseid,  moved,  or  stored.   A 
portable  Kelly  stnicmre  is  also  supporting  this  fabhcatioo  and  will  be  moved  to  200E  at  the 
completion  of  this  work. 

The  light  vehicle  portion  of  tbe  1226  Vehicle  Maintenance  Shop  is  being  reviewed  for  relocadon 
with  one  option  being  considered,  which  is  to  consolidate  into  the  1171/1100  area  and  2711/200E 
area  facilities.   ConstructiOQ  forces  equipmem  maintenance  section  of  the  1226  building  will  be 
moved  to  the  200E  well  drilling  laydown  yard.   Contents  of  tbe  1227  Oil  Storage  building  will  be 
incorporated  into  the  existing  vehicle  maintenance  facilities.  Acceptance  inspection  personnel 
associated  with  the  1209  X-Ray  building  will  be  relocated  to  MO-559  facility  in  the  300  area  and 
the  NDE  personnel  will  share  building  306  to  continue  their  work.   The  1208  Paint  shop  will  be 
consolidated  into  the  300/400  area  through  a  series  of  personnel  and  equipment  moves  into  3713 
and  4722C  buildings.   Sand  Blasting  frame  1211  will  be  removed  and  fiinire  requirements  for 
this  facility  will  be  accomplished  in  tbe  400  area.    Removal  of  tbe  paint  related  buildings  will 
allow  the  1242  Compressor  structure  to  be  taken  out  of  service  and  excessed. 
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/^rea  4  -  Warehouses  and  Storage  Buildings 

Warehouse  Dortion  of  the  3000  area  consists  of  four  (4)  permanent  structure  and  three  (3) 
laydown  areas.   Personnel  in  the  1250  building  will  be  relocated  into  existing  office  space  on  site 
aod  the  Federal  building  panel  storage  will  be  moved  into  site  warehousing  in  the  400  area.   The 
ICF  Kaiser  Receiving  and  Distribution  department  is  located  in  the  1252  building  will  be 
relocated  adjacent  to  the  rigging  loft  or  the  ICF  KH  escon  trailer  in  the  200E  area.   The  1253 
Combustible  Material  Storage  building  will  also  be  moved  to  an  existing  slab  at  200E.   Building 
1235  Gas  Bottle  dock  will  be  consolidated  into  the  1 168  building  at  the  main  warehouse.  The 
three  (3)  laydoNvn  area  will  be  moved  to  other  site  locations  or  eliminated.  The  above  actions  can 
begin  immediately  and  can  be  accomplished  by  June  1,  1994. 

Area  5-  Miscellaneous  Requirements 

This  area  of  the  vacate  plan  has  been  separated  due  to  tbe  varied  namre  of  these  items.   A 
confined  space  training  tank  will  be  relocated  to  a  location  to  be  determined  by  the  WHC 
Training  organization.   There  are  several  regulated  vehicles  that  are  awaiting  disposition  and  will 
be  moved  to  the  1 171  building.    Several  spools  of  well  drilling  cable  will  also  require  action  to 
remove  it  from  the  area.    Actions  relating  to  these  items  can  commence  immediately  and  all  will 
be  completed  by  July  1,  1994. 

PREFERRED  OPTION 

This  option  for  Project  3000  has  been  identified  as  a  recommended  option  to  the  overall 
vacate  and  demolition  plan  of  the  3000  area  as  previously  described.    In  this  option,  iht 
movement  out  of  Area  1 ,  the  Northeast  Office  complex  does  not  occur  immediately.    One  reason 
to  delay  this  portion  of  the  evacuanon  plan  is  due  to  the  lack  of  available  office  space  and  the 
time  frame  required  to  obtain  replacement  space.   These  facilities  are  in  satisfactory  physical 
condition,  with  no  current  safety  concerns.   Upgrades  have  been  recently  completed  on  the  1262 
and  1264  buildings  and  new  space  has  been  added  with  the  installation  of  three  new  trailer  units 
over  the  past  year.    Due  to  funding  spent  on  upgrades,  lack  of  available  office  space,  and  the 
existing  building  conditions,  it  does  not  seem  prudent  to  vacate  these  offices  immediately. 

The  fall  back  plan  will  still  iiKlude  moving  out  of  the  Northeast  Office  complex,  only  at  a 
slower  pace  when  replacement  office  space  can  be  acquired.    Additional  actions  required  to 
complete  this  plan  includes;   continued  work  to  renovate  water  line  for  the  nortijeast  area  with 
project  (K-005)  which  is  already  underway;  relocation  of  the  3000  area  file  server  from  the  1250 
building  to  the  1264  building;   emergency  evacuation  siren  located  on  the  1252  building  will  also 
be  moved  to  the  1264  building.   The  remainder  of  the  project  3000  area  evacuation  plan  remains 
the  same. 
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Mr.  Wyden.  Let  me  just  wrap  up  here  very  briefly,  Mr.  Chair- 
man. I  think  the  key  here  is  managing  Hanford  can't  be  a  spectator 
sport,  and  we  have  got  a  situation  where  one  of  your  assistant 
managers  could  haphazardly  tell  the  contractors  not  to  follow  DOE 
Orders. 

We  have  seen  the  situation  where  your  chief  counsel  wasn't 
watchdogging  litigation  costs.  I  mean,  who  knows  what  would  have 
happened  if  Mr.  Rosselli's  March  25  letter  hadn't  been  caught  by 
Mr.  Crumbly  at  DOE  headquarters.  Maybe  we  would  have  been 
proceeding  with  demolishing  buildings  without  following  DOE  Or- 
ders. 

But  I  got  to  tell  you  that  at  home,  in  my  district,  people  keep 
hearing  about  how  it  is  a  new  era  at  Hanford,  that  things  are 
changing,  that  it  isn't  business  as  usual  anymore.  And  if  contrac- 
tors are  calling  the  shots  and  counsels  are  asleep  at  the  switch  on 
litigation  costs,  that  sounds  to  me  like  what  we  have  seen  too  often 
in  the  past,  and  I  hope  that  you  will  take  from  this  hearing  that 
those  of  us  who  sit  on  Chairman  Dingell's  Oversight  Subcommittee 
are  going  to  insist  that  we  start  seeing  some  real  changes,  because 
this  looks  to  me  like  too  much  of  what  we  saw  in  yesteryear  and 
not  what  we  thought  we  were  getting  in  terms  of  the  new  era  at 
Hanford,  and  I  hope  you  will  take  that  home  and  communicate  it 
and  understand  the  seriousness  of  this  matter. 

And  Mr.  Chairman,  I  thank  you  for  the  extra  time  to  pursue  this 
question. 

Mr.  DiNGELL.  The  gentleman  from  Colorado,  Mr.  Schaefer. 

Mr.  Schaefer.  Thank  you,  Mr,  Chairman. 

Mr.  Nordhaus,  I  have  here  your  statement  Appendix  B,  which 
places  the  total  amount  of  dollars  now  on  the  6  projects,  according 
to  litigation,  at  $73,385,000,  of  which  $13,076,000  is  allocated  to 
the  Cook  V.  Rocky  Flats  situation  in  the  State  of  Colorado. 

Now,  that  also — I  look  onto  additional  figures — in  the  month  of 
June  1994,  DOE's  approved  payments  additionally,  which  is  part  of 
the  $13  million,  of  which  $463,000  went  to  the  Rocky  Flats  situa- 
tion in  June  alone. 

Now,  I  guess  my  concern  is  this:  This  plant  is  not  in  operation. 
Where  in  the  world  are  we  spending  $463,000  up  there  in  one 
month? 

Mr.  Nordhaus.  Are  you  referring  to  the  Appendix  B  or  some 
supplemental  materials? 

Mr.  Schaefer.  We  will  bring  this  down  to  show  where  we  are. 
The  costs  approved  June  1  to  June  30,  1994,  is  $463,000. 

Mr.  Nordhaus.  And  the  question,  sir,  is  where  is  the  money 
going? 

Mr.  Schaefer.  Yes,  $463,000  in  one  month.  Where  are  we  spend- 
ing this  kind  of  money  out  there  when  we  have  a  plant  that  basi- 
cally is  not  in  operation  anymore?  Unless,  unless  it  is  in  addition — 
it  is  an  addition  to  or  part  of  the  legal  costs  associated  with  the 
AFL-CIO  V.  Rockwell  case. 

Mr.  Nordhaus.  These  are  costs  incurred  by  outside  counsel  in 
defending  one  of  the  class  actions  at  Rocky  Flats.  It  doesn't  have 
anything  to  do  with  ongoing  work  at  Rocky  Flats.  What  it  has  to 
do  is  the  defense  of  the 

Mr.  Schaefer.  What  class  action? 
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Mr.  NORDHAUS.  The  Cook  case,  Cook  v.  Rockwell,  et  al,  and  that's 
the  class  action  that  relates  to  claims  of  emotional  distress  and 
property  damage  to  the  neighboring  communities,  which  was 
brought  against  Rockwell  and  Dow  with  regard  to  their  operations 
at  the  site  back  before  1989. 

Mr.  SCHAEFER.  But  I  thought  you  said  this  was  quiescent? 

Mr.  NORDHAUS.  The  ones  that  are  quiescent  are  the  Stepp  case 
and  the  Boggs  case.  There  are  two  that  are  going  to  trial  this  sum- 
mer. Two  that  have  very  active  discovery  going  on,  which  are  the 
Rockwell  case — the  Cook  case,  which  you  are  looking  at,  and  con- 
solidated Hanford  cases. 

And  there  are  two  that  are  more  or  less  in  remission  right  now, 
and  those  are  the  Stepp  and  Boggs  cases,  where  we're  I  think  our 
expense  is,  particularly  in  Stepp,  are  quite  low.  But  what  I  would 
like  to  say  is  that  what  these  figures  reflect  are  activities  for  sev- 
eral months  before  that  and  before  we  got  in  the  litigation  manage- 
ment plans  which  will  enable  us  to  crank  down  on  the  budgets  and 
try  to  consolidate  the  defense. 

The  Cook  case  is  one  that  needs  to  be  consolidated  also,  and  we 
need  to  take  a  much  more  active  role  in  reviewing  the  budgets,  re- 
viewing the  expenses,  and  reviewing  the  course  of  litigation.  My 
own  feeling  is  that  there's  much,  much,  too  much  money  going  into 
law  firms,  particularly  Shea  &  Gardner  in  this  case. 

Mr.  SCHAEFER.  I  guess  I  am  reading  you  right  in  that  this 
$463,000  approved  for  June  of  1994,  was,  in  essence,  dollars  that 
were  finally  approved  that  had  been  building  up  over  a  period  of 
time? 

Mr.  NORDHAUS.  No,  that  relates  to  work  that  was  probably  done 
in  January  and  February. 

Mr.  ScHAEFER.  Right,  over  a  period  of  time. 

Mr.  NORDHAUS.  Now,  I  have  not  personally  reviewed  these  bills, 
and  I  don't  generally,  it's  done  by  our  field  counsel.  This  was  sub- 
mitted by  our  Albuquerque  office  and  I  cannot  give  you  the  details 
of  what  the  work  was,  but  I'd  be  happy  to  give  you 

Mr.  ScHAEFER.  I  would  be  interested  in  seeing,  just  say  from 
January  1  of  this  year,  how  much  are  we  billing  out  or  are  we  pay- 
ing out  per  month  for  litigation. 

[The  following  information  was  received:] 
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COMMITTEE:      HOUSE  ENERGY  AND  COMMERCE 
SUBCOMMITTEE:   OVERSIGHT  AND 

INVESTIGATIONS 
DATE:  JULY  13,  1994 

WITNESS:        ROBERT  R.  NORDHAUS 

PAGE:  130   LINE:  3027 


INSERT  FOR  THE  REC0PU3 

During  the  month  of  June  1994,  approximately  $463,000  in  legal 
costs  were  approved  by  the  contractor  for  billing  to  the 
Department  in  the  case  of  Cook,  et  al.  v.  Rockwell,  et  al.   None 
of  these  costs  were  approved  by  the  Department  or  reimbursed  by 
the  Department  during  that  month.   The  costs  related  to  activity 
during  the  period  of  February  through  June  1994,  and  can  be 
broken  down  as  follows: 

Outside  Counsel  Fees:  In  thousands  of  $s 

( includes  fees  for  experts  retained 
by  the  law  firm) 

Shea  &  Gardner  (Rockwell)  $304 

Sherman  &  Howard  (Rockwell)  38 

Kirkland  &  Ellis  (Dow)  75 

Martinez  &  Associates  (Dow)  0 

Montgomery  Green  Jarvis 

Kolodny  &  Markusson  (Dow)  0 

Other  Contractor  Disbursements: 

( includes  in-house  counsel  and  fees  for 

experts  hired  directly  by  the  contractor) 

Rockwell  0 

Dow  36 

Litigation  Support  Database; 

Rockwell  10 

Dow  0 

TOTAL  $463 


The  Department  is  working  to  prepare  a  month-by-month  breakdown 
of  costs  billed  to  and  paid  by  the  Department  in  the  Cook 
litigation  since  January  1994.   We  will  provide  that  information 
to  the  Subcommittee  as  soon  as  it  is  available. 
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Mr.  SCHAEFER.  The  second  thing  I  would  ask  is,  is  this  all  out- 
side litigation? 

Mr.  NORDHAUS.  About  90  percent  of  it,  Congressman.  About  90 
percent  of  it  is  outside  counsel  and  the  remainder  is  database  and 
disbursements  for  witnesses  and  other  support. 

Mr.  SCHAEFER.  Have  we  reviewed  these  dollars  to  make  sure  or 
do  we  just  go  ahead  and  bill  them  out  or  pay  them  out? 

Mr.  NORDHAUS.  My  memorandum  to  the  field  counsel  on  the 
class  actions,  specifically  instructing  them  to  make  sure  they  took 
custody  of  the  Sills,  reviewed  them  and  didn't  pay  anything  before 
reviewing  it,  went  out  on  April  1st.  I  believe  that  the  Albuquerque 
office,  which  is  responsible  for  this  case,  is  carrying  out  my  instruc- 
tions to  review  the  bills.  But  I  would  have  to  check  with  you  to  see 
what  they're  doing. 

Mr.  SCHAEFER.  Well,  I  would  think  it  would  go  along  with  what 
we  have  been  questioning  up  here  before,  and  that  simply  is  that 
frivolous  costs  are  costs  that  should  not  even  be  there.  If  you  give 
me 

Mr.  NoRDHAUS.  I  completely  agree  with  you  and- 


Mr.  SCHAEFER.  If  you  gave  this  letter  out  the  first  of  April  or 
thereabouts,  then  I  would  think  anything  that  was  approved  in 
June  of  1994,  this  $463,000,  would  not  include  any  of  these  unjusti- 
fied amounts  that  were  charged  or  kicked  back. 

Mr.  NORDHAUS.  That  would  be  my  expectation  also,  but  I  will 
call  to  check  with  our — I  will  talk  to  our  cnief  counsel. 

Mr.  SCHAEFER.  Well,  we  would  just  see  whether  we  are  going  on 
the  right  line  or  not  here. 

Mr.  NORDHAUS.  I  think  that's  a  fair  question  and  I  will 

Mr.  ScHAEFER.  Now,  you  have  said  you  have  contemplated  the 
consolidation  of  Rocky  Flats  and  will  do  the  same  as  you  did  in 
Hanford.  Do  you  have  any  time  line  on  this? 

Mr.  NORDHAUS.  This  is  a — I  have  a  first  things  first  philosophy 
on  this,  and  that  is  Hanford  is  the  most  serious  cash  hemorrhage 
we  have  and  we've  got  to  get  that  under  control.  That's  my  first 
priority.  Once  I  have  figured  out  how  to  do  it  in  Hanford,  then  I'm 
going  to  do  it  at  Rocky  Flats. 

Mr.  ScHAEFER.  Because  Rocky  Flats  ranks  six  or  third  of  the  six. 

Mr.  NORDHAUS.  This  is  big  bucks  but  it  is  under  half  what  was 
spent  so  far  at  Hanford,  and  we've  got  to  get  this  Hanford  case 
under  control. 

Mr.  SCHAEFER.  I  understand  the  GAO  reported  to  the  sub- 
committee that  over  the  course  of  the  Rocky  Flats  civil  case  Rock- 
well used  31  attorneys.  It  seems  like  a  large  number  here,  31  attor- 
neys over  that  period  of  time. 

Mr.  NORDHAUS.  I  think  that  is  exactly  the  kind  of  lawyer  turn- 
over and  layering  that  we're  trying  to  get  under  control  with  our 
litigation  management  procedures.  What  we're  going  to  expect 
Rockwell,  in  the  first  instance  to  do,  and  what  we're  going  to  do 
ourselves  as  we  supervise  these  cases,  is  make  sure  that  we  do  not 
have  the  type  of  layering  and  turnover  in  the  future  that  we  have 
seen  in  the  past. 

Mr.  SCHAEFER.  This  seems  like  a  never  ending  saga  out  there. 
We  go  back,  I  can't  remember,  3  years  ago  or  something,  where 
Rockwell  at  that  time  was  the  management  contractor  and  was 
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fined  $18  million,  or  thereabouts.  And  now  we  are  continuing  to 
pour  money  into  this  deep  hole  to  clear  up  the  rest  of  the  litigation. 

Mr.  NORDHAUS.  I  completely  agree  with  you,  Mr.  Schaefer,  and 
I'm  doing  everything  within  my  power  to  stop  pouring  money  down 
this  hole. 

Mr.  Schaefer.  Is  this  different  or  maybe  a  miniature  of  Femald, 
where  we  just  continue  to  go  on  and  on  and  there  seems  to  be  no 
end? 

Mr.  NORDHAUS.  At  Fernald  the  end  is  in  sight,  because  that  case 
is  in  trial  right  now,  and  I  would  anticipate  that  we'll  either  be  fin- 
ished with  the  trial  in  mid  August  or  the  case  will  be  settled  by 
then,  and  then  the  legal  expense  after  that  will  go  sharply  down. 

Mr.  Schaefer.  I  understand  that  the  indemnification  arrange- 
ments for  Rockwell  in  the  class  action  involving  the  Flats  case  are 
governed  not  by  the  contract  by  which  Rockwell  operated  Rocky 
Flats  but  by  the  so-called  transition  agreement  that  DOE  and 
Rockwell  negotiated  in  1989.  And  when  Rockwell  agreed  to  leave 
Rocky  Flats  in  the  aftermath  of  this  EPA/FBI  raid,  after  that,  could 
you  explain  to  me  why  the  indemnification  arrangements  are  gov- 
erned by  transition  agreement  and  not  by  management  and  oper- 
ations contract? 

Mr.  Nordhaus.  This  was  about  4  years  before  my  time  so  I  have 
no  personal  knowledge  of  that. 

Mr.  Schaefer.  I  understand. 

Mr.  Nordhaus.  My  assumption  is  that  Rockwell's  abrupt  depar- 
ture from  Rocky  Flats  required  some  special  contractual  arrange- 
ments, in  addition  to  what  would  normally  be  in  the  termination 
provisions  of  a  management  and  operating  contract.  I  don't  know 
the  circumstances,  but  I  could  well  understand  that  if  a  contractor 
was  essentially  ejected  from  a  site,  that  you  would  probably  have 
a  different  arrangement  than  you  would  at  the  normal  expiration 
of  a  contract. 

Mr.  Schaefer.  Could  you  tell  me  if  EG&G  would  have  a  similar 
arrangement  or  do  you  know  this? 

Mr.  Nordhaus.  Well,  first 

Mr.  Schaefer.  Well,  it  wouldn't  be  transitional,  that  is  right. 

Mr.  Nordhaus.  EG&G  will  stay  at  least  through  the  end  of  its 
contract.  I  believe  that  this  is  a  contract  that  will  be,  at  some  point, 
competed.  Whether  EG&G  will  have  the  next  contract  there  or  not, 
I  don't  know.  And  so  that's  sort  of  a  hypothetical. 

Mr.  Schaefer.  A  lot  of  things  have  changed  since  they  initially 
took  it.  One  more  question.  I  Imow  my  light  is  on,  Mr.  Chairman, 
but  as  I  understand  it,  the  law  firm  defending  Rockwell  in  the 
Rocky  Flats  class  action  case  also  did  some  work  for  Rockwell  in 
defending  the  criminal  and  grand  jury  investigation  brought  in  the 
aftermath  of  this  EPA/FBI  raid.  The  legal  costs  associated  with  the 
defense  of  the  class  action  are  recoverable,  at  least  to  date.  The 
legal  costs  associated  with  the  defense  of  the  criminal  action  have 
not  been  reimbursed. 

Mr.  Nordhaus.  Right. 

Mr.  Schaefer.  How  has  DOE  satisfied  itself  that  the  work  really 
performed  in  criminal  actions  have  not  shifted  to  class  action  de- 
fense? Or  can  you  assure  us  that  they  are  not? 
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Mr.  NORDHAUS.  I  think  that's  a  good  question,  and  I  believe  that 
the  Albuquerque  office  kept  a  pretty  close  eye  on  that  during  the 
period  that  Rockwell  was  involved  in  the  criminal  investigation. 
Again,  it  was  before  my  time. 

I  think  there  were  some  instances  when  there  were  billings  by 
outside  counsel  which  were  charged  to  the  class  action  account  that 
should  have  been  charged  to  the  criminal  defense  account.  I  believe 
that  those  that  have  been  uncovered  have  been  rectified.  This  is 
probably  worth  taking  a  close  look  at,  though,  and 

Mr.  DiNGELL.  Would  the  gentleman  yield? 

Mr.  SCHAEFER.  Be  happy  to  yield  to  the  chairman. 

Mr.  DiNGELL.  Mr.  Nordhaus,  how  good  and  how  careful  and  thor- 
ough was  the  auditing  which  went  on  in  this  particular  matter? 

Mr.  Nordhaus.  You're  talking  about  the  auditing  of  the 

Mr.  DiNGELL.  The  matter  you  have  been  discussing  with  our  good 
friend  from  Colorado. 

Mr.  Nordhaus.  For  the  period  when  the 

Mr.  DiNGELL.  Were  the  bills  like  those  submitted  in  other  in- 
stances with  simply  a  blank  charge  for  hours? 

Mr.  Nordhaus.  The  criminal  case  has  been  over  now  for  2  years 
or  something  like  that.  So  my  knowledge  of  this  is  sort  of  historical. 
I  don't  know  whether  that  audit  has  been  conducted.  I  believe  that 
chief  counsel 

Mr.  DiNGELL.  Would  it  be  fair  to  say,  Mr.  Nordhaus,  you  just 
don't  know  whether  or  not  they  have  been  shifting  costs?  As  a  mat- 
ter of  fact,  given  the  structure  of  the  billing  that  you  have  got  here, 
it  would  be  almost  fair  to  say  that  you  don't  know  whether  or  not 
the  services  were  provided,  whether  there  was  shifting  of  costs  in 
a  way  which  is  not  proper,  or  whether  the  services  even  related  to 
matters  that  were  performed  for  the  government  by  the  law  firm; 
isn't  that  a  fair  statement? 

Mr.  Nordhaus.  I  cannot  speak  to — I'm  reasonably 

Mr.  DiNGELL.  Hopeful? 

Mr.  Nordhaus.  Clear  that  the  stuff  is  not  going  to  happen  in  the 
future.  I  cannot  tell  you  that  it  has  not  happened  in  the  past. 

One  of  the  things  we  are  going  to  do  is  set  up  an  audit  program 
that  will  go  back  and  look  at  these  bills  particularly  and,  building 
on  GAO's  audit,  look  at  what  they  have  uncovered,  the  areas  they 
haven't  looked  at  and  see  what  we  can 

Mr.  DiNGELL.  See,  we  are  not  inquiring  of  our  old  friend  Mr. 
Nordhaus  for  what  he  has  done,  we  are  inquiring  of  our  old  friend 
Mr.  Nordhaus  what  was  done  by  Mr.  Nordhaus'  predecessors, 
which  seems  to  have  been  done  in  a  somewhat  slovenly,  careless, 
or  perhaps  scandalous  fashion. 

Mr.  Nordhaus.  Could  I  say  this,  Mr.  Chairman?  And  that  is  I 
think  I  have  an  obligation  and  I  certainly  intend,  whether  or  not 
I  have  an  obligation,  to  undertake  to  go  back  and  look  at  these  bill- 
ing practices  as  soon  as  we  can  do  it.  I  think  the  first  thing  we've 
got  to  do  is  take  steps  to  control  the  amount  of  money  that's  going 
out  of  the  door  right  now. 

Mr.  DiNGELL.  That  is  your  first  responsibility.  We  agree  with 
that. 
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Mr.  NORDHAUS.  Then  we  go  back  and  we  try  to  recoup  to  the  ex- 
tent we  can — it's  going  to  be  difficult — what  went  out  the  door  back 
over  the  period  of  the  last  4  years. 

Mr.  DiNGELL.  We  fully  agree  with  that  statement,  Mr.  Nordhaus. 
Fully  agree. 

Mr.  SCHAEFER.  I  just  might  follow  up  very  briefly,  Mr.  Chairman. 

I  guess  I  go  back  to  what  GAO  said  when  we  talked  about,  well, 
where  the  best  record  keeping  and  policing,  et  cetera  has  occurred. 
The  Albuquerque  Office — Rocky  Flats  was  in  between  here  in  the 
middle  somewhere.  This  leads  me  to  be  very  concerned  about  these 
payments,  how  they  are  being  made,  so  as  to  assure  that  we  aren't 
going  to  have  work  performed  in  a  criminal  action  shifted  over.  All 
of  these  things  give  us  a  little  bit  of  nervousness. 

Mr.  Nordhaus.  With  good  reason,  if  I  could  interrupt  you.  With 
good  reason.  The  subcommittee  has  the  same  concern  that  the  Sec- 
retary and  I  do,  and  that  is  this  has  got  to  be  gotten  under  control. 
We're  committed  to  doing  that. 

Mr.  ScHAEFER.  I  appreciate  that  and  I  just  would  finally  ask  you 
this.  Have  you  directed  counsel  at  Albuquerque  to  begin  this  proc- 
ess of  consolidation?  I  know  Hanford  is  your  priority  but  have  you 
even  asked  or  told  them  to  begin  to 

Mr.  Nordhaus.  Yes,  sir,  we  have.  The  acting  chief  counsel  out 
there  sent  out  a  letter  within  the  last  month  and  a  half,  if  I  recall 
correctly,  directing  the  contractors  at  Rocky  Flats  to  give  her  a  con- 
solidation plan.  I  believe  it  has  not  come  in  yet  and  my  guess  is 
that  it's  going  to  require  some  considerable 

Mr.  SCHAEFER.  But  it  is  at  least  in  process? 

Mr.  Nordhaus.  Pardon? 

Mr.  Schaefer.  It  is  in  process? 

Mr.  Nordhaus.  Yes,  sir.  What  we've  done  is,  in  April,  I  asked 
the  chief  counsels  to  direct  consolidation  of  the  cases  that  had  more 
than  one  contractor  involved  and  they  have  all  provided  that  direc- 
tion. Now,  of  course,  what's  happened  is  the  contractors  have  indi- 
cated they  need  more  time  to  think  about  it. 

We're  getting  in  the  consolidation  plans  now,  but  that  has  been 
done  and  we're  going  to  try  to  get  the  Cook  case  consolidated  as 
soon  as  we  can.  I  think  there's  going  to  be  a  little  foot  dragging 
from  some  of  the  contractors,  particularly  Rockwell. 

Mr.  Schaefer.  Thank  you  very  much,  Mr.  Nordhaus.  Mr.  Chair- 
man. 

Mr.  DiNGELL.  The  Chair  thanks  the  gentleman. 

Let  us  come  back,  Mr.  Wagoner,  to  this  matter  we  were  discuss- 
ing here,  this  letter.  "Richland's  Operations  Office,  Department  of 
Energy,  March  25,  1994." 

The  second  paragraph  reads,  as  I  said,  "As  a  pilot  project  under 
reinventing  government,  all  DOE  Orders  shall  be  waived  and  only 
Federal,  State,  and  local  laws  shall  be  applicable." 

You  have  told  us  who  it  was  that  wrote  that.  In  point  of  fact,  it 
was  written  in  consultation  with  the  contractor,  was  it  not? 

Mr.  Wagoner,  That's  my  understanding,  yes, 

Mr.  Chairman. 

Mr.  DiNGELL.  As  a  matter  of  fact,  it  was  written  by  the  contrac- 
tor, was  it  not,  and  handed  to  the  signer,  who  had  it  typed,  and 
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then  after  it  was  t5T)ed  and  signed,  it  was  returned  to  the  contrac- 
tor; is  that  right? 

Mr.  Wagoner.  I  think  that  was  the  case. 

Mr.  DiNGELL.  Is  that  the  usual  practice? 

Mr.  Wagoner.  No,  sir,  that  is  not. 

Mr.  DiNGELL.  It  seems  unusual. 

Mr.  Wagoner.  That  was  more  than  unusual. 

Mr.  DiNGELL.  Beg  pardon? 

Mr.  Wagoner.  That  was  more  than  unusual. 

Mr.  DiNGELL.  I  think  so. 

Mr.  Wagoner.  It  was  absolutely  unacceptable. 

Mr.  DiNGELL.  Was  I  incorrect  in  my  thesis  as  to  the  rules  and 
regulations  that  would  be  waived  with  regard  to  personnel,  with  re- 
gard to  employee  safety,  with  regard  to  environmental  health  and 
safety,  with  regard  to  nuclear  health  and  safety,  with  regard  to 
laws  relative  to  the  environment,  with  regard  to  laws  relative  to  se- 
curity, and  so  forth?  All  those  regulations  would  be  waived  under 
this,  would  they  not? 

Mr.  Wagoner.  Mr.  Chairman,  that  was  my  concern  when  I  say 
the  letter — DOE  is  a  largely  self-regulated  agency.  The  safety 
rules,  therefore,  that  apply  to  our  activities  are  those  imposed  by 
our  own  orders,  DOE  orders.  Whereas  if  we  were  a  private  busi- 
ness, the  State  of  Washington,  or  the  Occupational  Safety  and 
Health  Administration  would  regulate  us. 

Now,  apparently  the  discussion  had  been  is  there  a  way  that  this 
activity  could  be  conducted  under  Federal  and  State  regulation  as 
opposed — in  that  it  was  a  nonnuclear  activity  having  to  do  with 
disposal  of  these  old  buildings.  But  that  was  an  incorrect  judgment. 

The  only  proper  thing  to  do  would  be  to  perform  in  accordance 
with  the  DOE  rules,  the  DOE  orders,  and  if  it  was  necessary  for 
efficiency,  economy,  or  for  some  other  reason  to  vary  from  those 
DOE  orders,  then  that's  what  should  have  been  addressed,  what 
variance  was  required. 

Mr.  DiNGELL.  Was  this  done  pursuant  to  any  authority  that  was 
issued  to  the  signer  of  the  document,  who  was  Mr.  Robert  M. 
Rosselli? 

Mr.  Wagoner.  No,  sir,  he  had  no  authority  to  issue  such  instruc- 
tions to  the  contractor. 

Mr.  DiNGELL.  And  I  gather  Secretary  Grumbly  thought  this  was 
the  wrong  thing  to  do,  did  he  not? 

Mr.  Wagoner.  Mr.  Chairman,  I  want  to  make  one  thing  clear  on 
that  point.  I  became  aware  the  next  business  day  of  the  existence 
of  that  letter  and  directed  it  be  terminated.  I  informed  Mr. 
Grumbly,  as  I  recall,  of  what  had  happened,  and  there  was  consid- 
erable interest.  There  were  contacts  from  Members  of  Congress 
about  that  letter.  So  there  was  a  lot  of  discussion  with  our  head- 
quarters about  it.  But  when  the  action  came  to  my  attention,  I  re- 
versed it. 

Mr.  DiNGELL.  Now,  let  us  go,  Mr.  Nordhaus,  to  some  questions. 
Were  you  aware  that  Greneral  Electric  paid  a  public  relations  firm. 
The  Hockey  Company,  out  of  Seattle,  over  $37,000  to  clip  news  arti- 
cles and  write  curious  comments  about  the  Secretary  of  Energy  and 
her  senior  staff. 
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Mr.  NORDHAUS.  I  became  aware  of  it  in  the  last  couple  of  days, 
yes,  sir. 

Mr.  DiNGELL.  As  a  matter  of  fact,  I  believe  our  excellent  staff 
shared  that  information  with  you. 

Mr.  NORDHAUS.  They  were  the  source  of  this  information,  and  I 
was  astonished  to  see  that  particular  communication. 

Mr.  DiNGELL.  Was  this  authorized?  Is  this  a  properly  authorized 
expenditure  under  the  procurement  and  contracting  rules  and  reg- 
ulations of  the  Department? 

Mr.  NORDHAUS.  I  have  not  checked  the  contract,  but  I  guess  my 
reaction  was  even  if  it  was  reimbursable,  I  couldn't  see  why  the 
contractor  would  want  it.  And  certainly  it  would  seem  to  me  to  be 
the  better  part  of  discretion  on  their  part  not  to  charge  the  govern- 
ment for  this  particular  communication. 

Mr.  DiNGELL.  Would  you  inquire  into  it  and  give  the  committee 
a  full  report  on  this  matter?  Because  we  would  find  it,  I  think,  in- 
teresting reading,  and  I  know  you  would  enjoy  asking  the 

Mr.  NORDHAUS.  It  did  arouse  my  curiosity,  Mr.  Chairman,  and 
I  will,  I  will  satisfy  my  curiosity. 

Mr.  DiNGELL.  Seems  like  it  might  be  interesting  to  have  someone 
before  us  to  explain  this. 

Mr.  NORDHAUS.  Yes,  sir. 

[The  following  information  was  received:] 

The  Department  approved  General  Electric's  use  of  the  services  of  the  Rockey 
Company  with  the  understanding  that,  as  part  of  General  Electric's  trial  prepara- 
tion, Rockey  would  monitor  press  coverage  in  the  Pacific  Northwest  and  statements 
by  plaintiffs'  counsel  relevant  to  the  In  He  Hanford  litigation.  The  Department  has 
reimbursed  for  Rockey  Company  services  provided  through  February  1994.  The  De- 
partment has  not  yet  paid  for  services  provided  during  the  month  of  March  1994. 
Counsel  for  General  Electric  has  been  aavised  that  the  Department  would  not  reim- 
burse for  expenses  of  preparation  of  the  March  4,  1994,  memorandum  that  do  not 
relate  to  the  Hanford  litigation. 

Upon  further  review,  uie  Department  has  determined  that  the  services  provided 
by  Rockey  Company  duplicate  news  clipping  services  already  performed  for  the  De- 
partment and  that  the  agreement  with  Rockey  Company  should  be  discontinued  or, 
if  continued,  should  not  be  charged  to  the  Government.  The  contractor  has  been  ad- 
vised that  the  Government  would  not  reimburse  General  Electric  for  activities  of  the 
Rockey  Company  performed  after  August  1,  1994. 


197 


I 


Rocked 


PotXic  Rewcns 

Public  AWaifi 

invmxx  Rewiians 

G'aCxOragn 

Uvkanng 
Commun<aiton« 

voeo  ProoucKon 


£'21  ctr  -^e-"-* 
Seame./vasrrgicr  J6'i' 

March  4.  1994  ,206i  728-'ioo 

Fax:  (2061  728-1106 
Seaitie.  Beiievue 

Mr.  Lynn  Wallis 
Consultant,  Health  Physics 
GE  Nuclear  Energy 
175  Curtner  Avenue.  MC  384 
San  Jose,  CA  95125 

Re:   Hanford  Downwinders/February  Report 

Dear  Lynn: 

This  letter  summanzes  nny  review  of  press  clippings  from  late  January 
through  mid-February. 

O'Leary  Comments  Invits  Oownwindcrs  to  Politically  Attack 

Secretary  O'Leary,  m  her  public  comments,  has  essentially  invited 
downwinders  to  seek  compensation  by  attack  politically.     Her  quoted 
response  at  a  recent  House  heanng  to  a  question  about  compensation  is 
perhaps  the  most  illustrative  on  how  she  has  invited  political  pressure  from 
the  downwinders.  Said  O'Leary: 

I'm  well  aware  of  the  history,  especially  with  respect  to  the 
downwinders.  and  their  dis-satisfaction  with  the  process  and  the 
system  we  have  laid  in  place.  It'll  be  basically  the  American  otizen 
who  decides  how  we  shape  this  (issue  of  compensation). 


O'Leary  is,  of  course,  being  advised  by  fonrier  staffers  of  the  National 
Resources  Defense  Council,  including  former  NRDC  senior  attorney 
Dan  W.  Reicher.  whose  wife.  Carole  ParVer,  works  in  the  Office  of 
Environmental  Security  in  the  Defense  Department.  Reicher  has  hired 
another  NRDC  staffer,  James  Werner,  as  policy  director  for  environnwntal 
management. 

(Coinddentally  or  not,  the  General  Services  Administration  recently 
launched  an  investigation  into  whether  the  NRDC  unduly  excerdsed  veto 
power  over  U.S.  Forest  Service  forest  management  plans.  The  NRDC 
does  seem  to  be  well  connected  in  the  Clinton  Administration.) 

While  it  may  be  a  stretch  to  conclude  that  the  downwinders  new 
aggressiveness  is  the  result  of  collusion  with  DOE  staffers,  it  is  dear  that 
they  read  newspapers. 
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Downwinder  Lawyers  Employ  Aggressive  New  Strategy  to 
Acquire  More  Clients 

Oregon  attorney  Roy  Haber.  one  of  the  lawyers  m  the  downwinder  lawsuit, 
recently  said  m  the  East  Oregonian  newspaper  that  he  is  seeking  media 
attention  because  after  a  recent  TV  interview  40  people  called  his  office  to 
sign  up  as  downwinder  victims.    Noting  descnptions  of  Hanford  as  "the 
biggest  expenment  of  them  all,'  Haber  said  the  downwinder  legal  team  is 
'gathenng  documents  regarding  the  (radiation)  expenments  because  it  not 
only  is  important  m  terms  of  unsuspecting  people  who  were  violated,  but 
also,  in  terms  of  the  Hanford  litigation,  it  helps  reveal  more  information 
regarding  the  extent  of  knowledge  of  dangers  of  radiation  in  the  1940s, 
1 950s  and  1 960s    ...    The  more  information  that  gets  out  to  the  public 
about  what  we're  doing  may  convince  people  that  they  have  all  the  power 
in  the  world  and  that  they  can  avail  themselves  successfully  of  the  judicial 
process." 

Scientists  conducted  Radiation  Experiments  on  Themselves 

Scientists  who  conducted  radiation  expenments  are  stepping  forward  to 
defend  and  explain  their  actions.    As  evidence  of  their  good  intentions  and 
belief  in  the  safety  of  their  actions,  some  of  these  scientists  have  noted  they 
expenmented  on  themselves  as  well  as  others.  I  have  attached  several 
articles  that  name  these  scientists  for  possible  use  by  your  legal  team. 

As  always,  don't  hesitate  to  call  if  I  can  answer  any  questions  or  be  of  other 
assistance 

Sincerely,  ' 

-doe  Quintana 
Vice  President 

cc:    Harold  Neems,  General  Electnc  Legal  Counsel 
Jay  Rockey 

Enclosures 
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CONSULTANT/ EXPERT  FEES  BV  DIRECTLY  BY  GE 


COHSULTANT/EXPERT 

DATT 

AMOUNT 

Th«  Rocky  Conpany' 

February,  1994 

$1,279.60 

January,  1994 

$2,300.00 

D«CM\b«r,  1993 

$936.96 

Novenbar,  1993 

$755.38 

^ 

October,  1993 

$918.20  . 

SoptaaUMC,  1993 

$1,208.42 

July,  1993 

$590.14 

Juno,  1993 

$472.88 

, 

May,  1993 

$979.73 

April,  1993 

$985.41 

March,  1993 

$977.67 

February,  199;» 

$886.76 

January,  1993 

$862.55 

r)«tcamb«r,  1992 

$913.37 

November,  1992 

$743.97 

^ 

Octobar,  1992 

$1,011.96 

Saptambor,  1992 

$754.89 

Auguflt,  1992 

$616.09 

> 

., 

July,  1992 

$761.60 

, 

- 

Juna,  1992 

$394.31 

.  1 

KMy,  1992 

$713.47 

p 

February,  1992 

$1,420.64 

r 

January,  1992 

$6,920.27 

t 

/ 

Oct. /Nov. /Doc.  1991 

$9,993.98 

TOTAL 

$37,428.25 

'Invoice  indicates  services  porforned  were  for  public  relations. 
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Mr.  DiNGELL.  I  gather  that  expert  witnesses  and  consultants  are 
another  area  of  high  costs. 

Mr.  NORDHAUS.  Yes. 

Mr.  DiNGELL.  The  subcommittee  has  identified  a  number  of  occa- 
sions in  which  the  Department  has  paid  scientists  from  the  na- 
tional labs  as  consultants  or  expert  witnesses  in  these  cases.  Now, 
these  are  government  employees,  are  they  not? 

Mr.  NoRDHAUS.  Technically,  they  are  lab  employees,  but  they  op- 
erate under  a  regime  that's  similar  to  government  employee  regula- 
tion, 

Mr.  DiNGELL.  So  were  we,  then,  paying  for  their  services  twice? 

Mr.  NORDHAUS.  The  one  case  that  we  worked  on  with  the  sub- 
committee staff  indicates  to  me,  and  I  don't  want  to  reach  any  de- 
finitive judgment  on  this  that  at  least  one  consultant  received  his 
full  consulting  fee  from  one  of  the  contractors  engaged  in,  I  believe 
it  was  the  Hanford  litigation,  while,  at  the  same  time,  purporting 
to  be  working — the  same  day — working  full  time  for  a  particular 
national  laboratory. 

Mr.  DiNGELL.  The  government  is  actually  paying  his  salary.  It 
may  be  moving  through  other  hands,  but  it  is  government  money 
which  is  showing  up  in  his  pocket. 

Mr.  NORDHAUS.  Yes.  Well,  I  would  say  there  is  a  technical  legal 
term  for  this.  It's  called  "double  dipping." 

Mr.  DiNGELL.  And  it  is  happening  twice  on  the  same  day  for  es- 
sentially the  same  time,  is  it  not?  I  mean,  the  man  is  not  working 
from  8  to  5  on  government  business  and  from  5  to  midnight  on  his 
own  business  here,  is  he? 

Mr.  NORDHAUS.  I  don't  think  we  have  all  of  the  facts  in  this  case, 
so  I  don't  want  to  make  any  definitive  judgment,  but  on  the  face 
of  it,  it  would  appear  very  difficult  for  this  particular  professional 
to  have  put  in  a  full  day  at  the  laboratory  and  also  bill  the  number 
of  hours  he  billed  to  the  contractor  and  still  fit  it  in  within  a  24- 
hour  day. 

Mr.  DiNGELL.  Now,  the  committee  has  heard  about  instances 
where  at  least  one  of  the  individuals  who  was  performing  this  con- 
sulting work  had  not  complied  with  clearance  requirements.  And  I 
believe  DOE  has  identified  at  least  one  instance  where  the  scientist 
may  have  been  billing  for  consulting  while  at  the  same  time  billing 
for  work  at  the  lab. 

I  gather  these  matters  have  been  referred  to  the  Inspector  Gen- 
eral for  diligent  inquiry;  is  that  right? 

Mr.  NORDHAUS.  Yes,  as  soon  as  they  came  to  our  attention  after 
making  some  inquiries  of  the  laboratory  and  getting  some  of  the  in- 
formation from  your  staff,  we  referred  the  matter  to  the  Inspector 
General. 

Mr.  DiNGELL.  Now,  Mr.  Nordhaus,  I  would  like  to  inquire  over 
a  matter  that  you  and  I  were  discussing  a  little  earlier.  And  it  re- 
lates to  the  contractors. 

Mr.  Nordhaus.  Yes. 

Mr.  DiNGELL.  All  of  the  contractors  are  given  an  immunity  bath 
by  the  government  for  all  things  except  willful  wrongdoing;  isn't 
that  right? 

Mr.  Nordhaus.  They 
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Mr.  DiNGELL.  In  other  words,  the  government  will  compensate 
them  for  any  costs  or  expenditures  associated  for  any  kind  of 
wrongdoing  except  willful  wrongdoing  and  for  everything  else;  isn't 
that  right? 

Mr.  NORDHAUS.  Under  the  traditional  management  and  operat- 
ing contract,  yes.  The  contract  reform  team  recommendations  have 
changed  this  so  that,  for  instance,  the  new  contracts  we  will  enter 
into  at  Idaho  in  the  next  few  weeks,  and  some  of  the  new  contracts 
at  Oak  Ridge  will  have  a  prudent  business  judgment  standard  in 
addition  to  willful  misconduct  and  bad  faith. 

Mr.  DiNGELL.  Now,  I  would  like  to  focus,  however,  on  the  con- 
tracts. 

Mr.  NoRDHAUS.  The  old  contracts. 

Mr.  DiNGELL.  You  had  a  few  in  which  you  did  not  even 
exclude 

Mr.  NoRDHAUS.  Yes. 

Mr.  DiNGELL  [continuing].  — Protection  of  the  contractor  for  will- 
ful wrongdoing;  isn't  that  right? 

Mr.  NORDHAUS.  There  are  two  things  that  are  applicable  here. 
First,  in  some  of  the  very  early,  the  World  War  II  and  immediately 
thereafter,  contracts,  that  exclusion  was  not  there. 

Secondly,  under  the  Price-Anderson  Act,  which  is  a  statutory  in- 
demnity requirement,  the  government  has  no  willful  misconduct  or 
bad  faith  defense  against  indemnity. 

Mr.  DiNGELL.  So  let  us  address  those  in  which  there  is  no 
exclusion 

Mr.  NORDHAUS.  Yes. 

Mr.  DiNGELL  [continuing].  — Of  contractor  responsibility  for  will- 
ful wrongdoing  in  which  the  government  has  responsibility  to  in- 
demnify the  contractor  even  for  that. 

In  those  instances,  there  is  absolutely  no  complaint  that  the  con- 
tractor has,  if  his  business  is  simply  merged  into  the  business  of 
the  government,  with  regard  to  the  question  of  litigation  and  de- 
fense of  the  government's  interests  in  cases  of  that  kind,  isn't  that 
right?  He  has  no  complaint  because  he  is  totally  immunized 
against  any  cost  by  the  government,  is  that  right? 

Mr.  NORDHAUS.  That's  correct.  It's  hard  to  imagine  any  cir- 
cumstance in  some  of  these  contracts  where  the  government 

Mr.  DiNGELL.  He  has  no  liability  and  the  government  is  simply 
playing  with  its  own  money. 

Mr.  NORDHAUS.  I  think  that  is  the  case  in  some  of  the  contracts, 
and 

Mr.  DiNGELL.  So  all  of  those  who  have  contracts  like  that  are 
able,  then,  to  be  simply  told,  dear  contractor,  we  love  you  very 
much,  but  we  are  going  to  assume  our  own  defense  in  this  matter; 
is  that  right?  And  we  are  going  to  stop  you  from  having  this  pleth- 
ora of  litigating  lawyers  representing  you  and  us. 

Mr.  NORDHAUS.  The  key  qualification  I  would  make  is  that,  be- 
fore I  recommended  that  the  department  do  something  like  this,  I'd 
want  to  satisfy  myself  that  in  fact  we  have  no  defenses,  or  if  we 
have  defenses,  they're  not  ones  that  are  likely  to  do  us  any  good. 

Mr.  DiNGELL.  The  Chair,  I  am  sure  you  know,  maintains  a  long 
and  friendly  interest  in  matters  that  appear  before  this  subcommit- 
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tee,  and  we  will  look  forward  to  hearing  further  responses  from  you 
and  from  DOE  on  how  this  matter  is  progressing. 

Now,  Mr.  Nordhaus,  I  am  curious.  You  have  law  firms  out  there 
which  have  been  doing  splendidly,  some  of  which  have  dem- 
onstrated a  modest  willingness  to  return  money  that  they  shouldn't 
have  been  paid  and  others  who  have  not  demonstrated  that  willing- 
ness to  return  money. 

Are  those  kinds  of  questions  going  to  be  considered  as  you  get 
down  to  the  business  of  consolidating  your  litigation  and  giving 
contracts  for  future  work  for  litigation? 

Mr.  Nordhaus.  They  certainly 

Mr.  DiNGELL.  It  does  seem  like  something  to  consider.  I  wonder 
if  you  are  going  to. 

Mr.  Nordhaus.  There  are  two  things.  One  is — the  first  thing 
we're  going  to  consider  is  how  to  get  the  money  back.  The  second 
thing  is  that  I  think  the  law  firm's  billing  history  has  to  be  taken 
into  account  in  determining  whether  the  law  firm  continues  in  the 
case  at  such  time  as  there  is  a  consolidation. 

Mr.  DiNGELL.  Well 

Mr.  Nordhaus.  Is  that 


Mr.  DiNGELL.  I  am  sorry.  Gro  ahead. 

Mr.  Nordhaus  [continuing].  — Suitably  discreet? 

In  other  words,  we're  going  to  have  to  look  at  the  billing  history. 
And  I  think  on  the  basis  of  today's  testimony  and  what  I  have  seen 
of  the  written  materials,  there  are  a  couple  of  firms  who  have  en- 
gaged in  what  appears  to  be  abusive  billing  practices  and,  at  a 
minimum,  we'd  want  to  get  the  money  back,  and  even  then  I'm  not 
sure  that  we  would  consider  using  those  firms. 

Mr.  DiNGELL.  Well,  these  kind  of  billing  practices  impair  the  re- 
lationship of  trust  that  should  exist  between  the  government  and 
its  lawyers;  isn't  that  right?  They  can  not — it  officially  affects  the 
relationship. 

Mr.  Nordhaus.  It  impairs  more  than  that,  yes.  We  have  not  seen 
the  full  report  from  GAO.  I  have  seen  enough  to  think  that  what's 
gone  on 

Mr.  DiNGELL.  Is  going  to  require  some  careful  attention  by  Mr. 
Nordhaus? 

Mr.  Nordhaus.  Yes. 

Mr.  DiNGELL.  And  DOE. 

Mr.  Nordhaus.  And  it  would  be  hard  to  believe  that  after  that 
attention  is  lavished  on  these  firms  that  they're  going  to  feel — well, 
the  question  would  be  how  comfortable  would  they  feel  with  work- 
ing with  the  government. 

Mr.  DiNGELL.  Thank  you.  The  Chair  recognizes  the  gentleman 
from  Colorado. 

Mr.  Schaefer.  Just  briefly  a  couple  of  questions  here.  One  is 
clarification.  EG&G,  the  contractor  at  Rocky  Flats,  did  you  say  that 
contract  is  good  through  September  of  1995? 

Mr.  Nordhaus.  I  don't  have  my  crib  sheet  on  what's  happening 
with  these  contracts,  I  haven't  looked  at  it  for  some  weeks.  I  be- 
lieve that  the  EG&G  contract  is  going  to  expire  within  the  next 
year  or  so,  and  I  believe  it's  going  to  be  competed,  but  this  is  just 
a  recollection  and  not  a  statement  of  departmental  policy. 
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Mr.  SCHAEFER.  Well,  I  can  be  off,  but  I  think  it  is  around  Sep- 
tember of  1995.  They  are  having  a  press  conference  today  out  there 
in  Colorado  indicating  open  bidding  again  for  the  next  go-round 
going. 

Mr.  NORDHAUS.  Good. 

Mr.  SCHAEFER.  Couple  of  quick  questions.  Does  DOE  have  a  pol- 
icy about  work  done  by  experts  retained  by  attorneys  for  contractor 
defendants  in  class  action  lawsuits? 

And  let  me  give  you  an  example.  If  counsel  for  a  contractor  de- 
fendant retains  an  expert  who  does  work,  ultimately  reimbursed  by 
DOE,  about  some  aspect  of  the  operation  of  DOE,  defense  nuclear 
facility,  does  DOE  intend  to  make  the  results  of  that  work  public, 
even  if  the  defense  counsel  decides  not  to  use  the  expert  for  trial 
and  never  reveals  the  existence  of  the  expert  to  the  plaintiffs? 

Mr.  NORDHAUS.  First  of  all,  the  work  product  of  these  cases,  ulti- 
mately, is  ours,  and  we  can  take  possession  of  it.  We  should  have 
ownership  of  the  records  and  should  be  able  to  take  possession  of 
them  and  use  them  as  we  will. 

If  the  Department  determined  that  a  particular  study  showed 
that,  for  instance,  that  there  were  health  effects  of  radiation  or 
other  health  effects  that  required  notification  to  the  persons  in- 
volved or  medical  intervention,  we  would  take  immediate  steps  to 
do  that  even  at  the  risk  of  perhaps  having  a  greater  indemnifica- 
tion obligation  to  the  contractor,  because  it  might  affect  the  course 
of  the  litigation. 

Our  first  responsibility  is  health  and  safety,  not  defending  law- 
suits. 

Mr.  SCHAEFER.  That  is  good,  and  I  commend  the  Secretary  for 
doing  what  she  has  done,  particularly  at  Rocky  Flats,  in  revealing 
a  lot  of  the  things  that  happened  out  there  a  few  times  ago. 

Let  us  see  where  we  go.  I  have  one  more  quick  one. 

To  your  knowledge,  in  the  aftermath  of  the  settlement  of  the 
fresh  lawsuit,  which  I  think  is  fair  to  say  was  perceived  as  some- 
what a  disaster  within  DOE,  was  there  ever  an  explicit  decision  to 
adopt  a  so-called  scorched  earth  type  of  defense,  that  is  to  litigate 
every  single  issue  to  the  maximum  so  to  make  recovery  as  painful, 
difficult,  and  tedious  as  possible  for  the  plaintiffs,  in  large  part  in 
order  to  avoid  copycat  suits  at  other  DOE  facilities? 

Mr.  NORDHAUS.  This  is  before  my  time,  and  I  have  no  personal 
knowledge  of  this.  From  what  I  have  been  able  to  pick  up 
anecdotally,  I  think  the  decision  was:  Tell  the  contractors  to  go  out 
and  defend  these  cases.  There  may  have  been  some  understanding 
that  the  defense  was  supposed  to  be  pretty  vigorous. 

But  to  my  knowledge  there  was  no  instruction  to  adopt  a 
scorched  earth  policy.  As  I  said,  I  have  no  personal  knowledge  of 
this,  and  I  have  never  seen  any  documents  on  it,  so  this  is 
anecdotal 

Mr.  SCHAEFER.  Really  can't  answer  it. 

Mr.  NORDHAUS  [continuing].  — ^And  not  complete. 

Mr.  SCHAEFER.  Thank  you  very  much,  Mr.  Nordhaus. 

Mr.  DiNGELL.  The  Chair  thanks  the  gentleman. 

Mr.  Nordhaus,  we  have  kept  you  over  here.  You  have  a  comment 
you  would  like  to  make? 
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Mr.  NORDHAUS.  I  just  wanted  to  say  one  thing,  and  that  is  I 
think  the  subcommittee  has  done  all  of  us  as  taxpayers  a  real  serv- 
ice in  bringing  this  situation  to  our  attention  a  year  ago  and  giving 
us  the  support  and  occasional  prodding  you  have  done  over  the  last 
year.  I  think  this  is  something  that  requires  the  most  strenuous  ef- 
forts to  remedy.  And  we  at  the  department  are  completely  commit- 
ted to  getting  this  litigation  management  situation  under  control, 
and  we  will  do  so. 

Mr.  DiNGELL.  Mr.  Nordhaus,  we  thank  you  for  that.  You  are,  as 
you  know,  an  old  and  valued  friend  of  the  Chair.  You  have  pro- 
vided the  same  superb  service  for  this  committee  as  you  have  for 
DOE  and  I,  as  you  will  recall,  I  warned  you  about  the  miseries  and 
misfortune  that  you  were  undertaking  when  you  went  back  to  work 
for  the  government. 

Mr.  Nordhaus.  You  gave  me  fair  warning  of  what  it  was  like 
over  there. 

Mr.  DiNGELL.  Well,  we  have  rejoiced  at  seeing  you  back  in  gov- 
ernment, however,  in  spite  of  the  fact  it  is  not  in  your  personal  in- 
terest to  so  be,  and  we  have  also  been  delighted  to  have  you  back 
before  the  committee  as  you  have  sat  at  that  table  in  many  other 
occasions  advising  the  committee  about  the  business  of  writing  leg- 
islation, including  energy  legislation,  and  have  served  the  country 
and  the  committee  well  and  we  are  delighted  to  see  you. 

The  committee  is  going  to  stand  adjourned.  I  would  like  the  say 
the  matter  of  Jamdyce  and  Jamdyce  is  adjourned,  however  it  is 
not.  We  will  be  back  to  consider  this  matter  in  future  occasions  and 
we  look  to  your  help,  too,  Mr.  Rezendes,  for  the  valuable  assistance 
you  and  your  able  associates  have  given  us.  And  the  committee 
now  stands  adjourned. 

[Whereupon,  at  2:13  p.m.,  the  hearing  was  adjourned.] 

[The  following  memorandum  was  received  for  the  record:] 

MEMORANDUM 

DATE:  September  12,  1994 

TO:  Hon.  John  D.  Dingell,  Chairman 

FROM:  Subcommittee  Staff 

RE:  Subcommittee's  July  13,  1994  Hearing  on  DOE  Contractor  Litigation  Costs 

At  the  subcommittee's  July  13,  1994,  hearing,  Victor  S.  Rezendes,  Director,  En- 
ergy and  Science  Issues,  Resources,  Community,  and  Economic  Development  Divi- 
sion, U.S.  General  Accounting  Office,  stated  that  the  law  firm  of  Crowell  &  Moring 
billed  a  contractor  $67  ($22  average  cost)  for  a  breakfast  meeting  for  three  people. 
Subsequent  to  the  hearing,  Crowell  &  Moring  contacted  the  subcommittee  staff  and 
pointed  out  that  four — not  three — people  attended  the  breakfast  meeting  mentioned 
by  Mr.  Rezendes. 

We  have  determined  that  Crowell  &  Moring  is  correct  that  four  people  attended 
this  breakfast  meeting,  thus  lowering  the  average  cost  of  the  meals  to  $17  per  per- 
son. However,  it  should  be  pointed  out  that  two  of  the  four  persons  at  the  breakfast 
were  local  attorneys  not  in  travel  status.  Under  Federal  travel  regulations,  they  are 
not  entitled  to  a  free  breakfast  at  Government  expense. 
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